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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9383 


District of Columbia, petitioner. 


v. 

Nancy T. Lloyd, Guardian for Tangley C. Lloyd, 
a minor, respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board of 
Tax Appeals for the District of Columbia holding that an 
inheritance tax in the amount of $5,766.18 assessed upon the 
transfer of property to Tangley C. Lloyd, a minor, with 
interest thereon in the amount of $259.48, should be canceled 
and that such amounts, totaling $6,025.66, should be refunded. 

The assessment involved was made on November 15, 1945. 
The tax, with interest thereon, was paid under protest in writ¬ 
ing on December 11, 1945. On February 7, 1946, respondent, 
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as guardian for Tangley C. Lloyd, filed a petition (App. 1-3) 
with the Board of Tax Appeals for the District of Columbia 
seeking refund of the tax plus interest. The decision of the 
Board was entered on June 28, 194(3 (App. 13). The petition 
for review by this Court was filed on July 26, 1946 (App. 13). 
The jurisdiction of this Court is invoked under the provisions 
of Sections 3 and 4, Title IX, of the District of Columbia 
Revenue Act of 1937, as added by the Act of May 16, 1938 
(52 Stat. 371, c. 223; Secs. 47-2403 and 47-2404, D. C. Code, 
1940 edition), as amended. 

SPECIAL STATEMENT 

The two cases of District of Columbia v. Nancy T . Lloyd , 
No. 9381 and 9382, now pending in this Court involve the 
same issues as the present case. The total amount of taxes 
and interest involved in those two cases is $3,464.38. Joint 
motions have been filed in those cases requesting the Court 
to enter orders that such cases shall abide the decision of the 
Court in the present case, No. 9383. 

STATEMENT OF THE CASE 

The respondent is an individual and guardian for Tangley 
C. Lloyd, a minor. The respondent and Tangley C. Lloyd are 
the widow and sole surviving child, respectively, of Demarest 
Lloyd, Jr., (App. 5). 

On January 23. 1932, Demarest Lloyd, father of Demarest 
Lloyd, Jr., by indenture of that date (App. 18-21) created an 
irrevocable trust with respect to certain personal property 
and such additional property as might thereafter be substi¬ 
tuted therefor or added thereto. It was provided in such trust, 
inter alia , that the settlor’s son, Demarest Lloyd, Jr., after 
attaining the age of 21 years, should, with certain restrictions, 
receive the income from such trust during his life (App. 19, 
20), and that the principal of the trust should be distributed 
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to Demarest Lloyd, Jr., in certain proportions when he at¬ 
tained the ages of 25, 35 and 45 years (App. 19). The afore¬ 
said trust further provided that if Demarest Lloyd, Jr., died 
after attaining the age of 21 years all of the trust property 
which had not been distributed to him should upon his death 
be assigned and transferred as he might by his will appoint, 
or in default of such appointment should be paid and trans¬ 
ferred to the persons who would be entitled to distribution 
of his personal estate as of the date of his death according to 
the laws of the District of Columbia (App. 19). 

Demarest Lloyd, Jr., a Naval Reserve officer, was killed in 
action on June 12, 1944, after having attained the age of 21 
years and before having attained the age of 45 years (App. 
4, 5). Decedent died testate, domiciled in the District of Co¬ 
lumbia (App. 2, 3) leaving a last will and testament executed 
October 11, 1943, wherein he disclaimed any intent to exercise 
any right or power of appointment which vested in him under 
any declaration of trust or testamentary instrument whatso¬ 
ever (App. 23). The residuary clause of such will provided, 
• after specific bequests, that the remainder of the decedent’s 
estate should go to certain trustees to hold as a trust fund 
(App. 24) to pay the net income therefrom to decedent’s 
widow during her lifetime and after her demise to the children 
of the decedent (App. 24), and in the event of failure of such 
directions for certain other purposes not here material. The 
will recited that at the time such will was made the decedent 
had no children but that the decedent had given consideration 
to the prospect that he might have children; and, further, the 
decedent in making no provision for such prospective children 
was greatly influenced by the fact that such children were 
adequately provided for under the will of his father and 
sundry trusts established by his father and mother (App. 24, 
25).. 

On January 24, 1944, Demarest Lloyd, Jr., had executed a 
sealed instrument of that date by which he purported to re¬ 
lease and surrender all powers of appointment conferred upon 
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him under the aforesaid trust instrument dated January 23, 
1932, and covenanted with the trustees and their successors 
and with the persons who would be entitled to distribution of 
his personal estate as at the date of his death according to 
the laws of the District of Columbia that he would not exer¬ 
cise such power of appointment (App. 21, 22). The afore¬ 
said release was delivered to one of the trustees of the trust 
(App. 23). The decedent was survived by the respondent, 
his widow, and a daughter, Tangley C. Lloyd, a minor (App. 
5 ). 

The Assessor levied against Tangley C. Lloyd an inherit¬ 
ance tax of $5,766.18 calculated on $243,872.52 of the undis¬ 
tributed portion of the aforesaid trust fund which was two- 
thirds of the amount thereof (App. 6). The tax with inter¬ 
est thereon in the sum of $259.48 was paid under protest in 
writing * and the respondent appealed from the afore¬ 
said assessment to the Board of Tax Appeals, alleging that in¬ 
clusion of the corpus of the aforesaid trust in the property 
taxable was error by the Assessor and that the decedent had 
“executed a release of” the power of appointment contained 
in said trust (App. 1, 2).. The Board of Tax Appeals held that 
the instrument executed by Demarest Lloyd, Jr., on January 
24, 1944, extinguished the decedent’s power of appointment; 
that the decedent was not at the time of his death possessed 
of such general power of appointment; and that the inherit¬ 
ance tax assessed against the share of Tangley C. Lloyd should 
be canceled and refunded and entered a decision accordingly 
(App. 6, 13). 

STATUTES INVOLVED 

The statutory provisions involved are contained in Title V 
of the District of Columbia Revenue Act of 1937 (50 Stat. 

• 

* Although the Board of Tax Appeals did not find as a fact that the tax as¬ 
sessed against Tangley C. Lloyd was paid “under protest in writing” (Ajyj. 
6. Finding 7), it was alleged in par. (3) of the petition filed with the Board 
(App. 1) and admitted by the District at the hearing (Tr. 24. 25) that such 
tax was paid ‘hinder protest in writing.” 
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683, c. 690), as amended by the Act of May 16, 1938 (52 
Stat. 360, c. 223) and Title V of the District of Columbia 
Revenue Act of 1939 (53 Stat. 1111, c. 367; Sec. 47-1601, et 
seq., D. C. Code, 1940 edition), the material portions of which 
are as follows: 

“Taxes shall be imposed in relation to estates of 
decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: 

“ARTICLE I—INHERITANCE TAX 

“Sec. 1. (a) All real property and tangible and 
intangible personal property, or any interest therein, 
having its taxable situs in the District of Columbia, 
transferred from any person who may die seized or 
possessed thereof, either by will or by law, or by right 
of survivorship, and all such property, or‘interest 
therein, transferred by deed, grant, bargain, gift, or 
sale (except in cases of a bona fide purchase for full 
consideration in money or money’s worth), made or 
intended to take effect in possession or enjoyment 
after the death of the decedent, or made in contem¬ 
plation of death, to or for the use of, in trust or other¬ 
wise (including property of which the decedent has 
retained for his life or for any period not ascertain¬ 
able without reference to his death or for any period 
which does not in fact end before his death (1) the 
possession or enjoyment of, or the right to the income 
from such property or (2) the right, either alone or in 
conjunction with any person, to designate the persons 
who shall possess or enjoy the property or the income 
therefrom), * * * shall be subject to a tax as follows:” 
(Here are enumerated the rates of taxes.) 





“(j) Whenever any person shall exercise a general 
power of appointment derived from any disposition 
of property, made either before or after the passage of 
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this title, such appointment, when made, shall be 
deemed a transfer taxable, under the provisions of 
this title, in the same manner as though the property 
to which such appointment relates belonged abso¬ 
lutely to the donee of such power; and whenever any 
person possessing such power of appointment so de¬ 
rived shall omit or fail to exercise the same, within 
the time provided therefor, in whole or in part, a 
transfer taxable under the provisions of this title shall 
be deemed to take place to the extent of such omis¬ 
sions or failure in the same manner as though the 
person or persons thereby becoming entitled to the 
possession or enjoyment of the property to which 
such power related had succeeded thereto by the will 
of the donee of the power failing to exercise such 
power, taking effect at the time of such omission or 
failure.” 


STATEMENT OF POINTS 

1. The transfer upon the death of Demarest Lloyd, Jr., of 
the principal of the trust fund created by the trust dated 
January 23, 1932, was a taxable transfer of property within 
the meaning of the District of Columbia inheritance tax laws. 

2. The will of Demarest Lloyd, Jr., executed October 11, 
1943, and the sealed instrument executed by him on January 
24, 1944, constituted non-exercise of, or omission and failure 
to exercise, a general power of appointment derived from dis¬ 
position of property within the meaning of the District of 
Columbia inheritance tax laws, and the resulting transfers of 
property are subject to taxation under such laws. 

3. Demarest Lloyd. Jr., did not have the power under the 
trust dated January 23, 1932, to designate the ultimate bene¬ 
ficiaries of the corpus of the trust in any manner except by 
his last will and testament and therefore the instrument exe¬ 
cuted by him on January 24,1944, is a nullity. 

SUMMARY OF ARGUMENT 

The District inheritance tax statute imposes taxes upon the 
transfer of property from any person at death or in contemplation 
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of death by whatsoever means accomplished, and upon the trans¬ 
fer of property where the decedent is the generating source of such 
transfer by reason of the exercise or non-exercise of a general 
power of appointment All transfers of property made at death 
of a person or by inter vivos deed which is testamentary in char¬ 
acter, unless specifically exempted, are subject to taxation. The 
tax is an exaction for the privilege of the beneficiaries receiving 
the property. The Congress intended to tax transfers of property 
such as involved in the present case. Whether the transfer was 
effected by non-exercise of decedent’s power of appointment, or 
by an inter vivos deed of testamentary character, or by the in¬ 
testate laws of the District, is immaterial. The transfer in fact 
occurred and is subject to taxation. Technical distinctions and 
controversies from the law of property cannot be invoked to 
defeat the tax. 

The release of a general power of appointment, which can 
be exercised only by will, is, if valid, a non-exercise of the power. 
The decedent’s renunciation in his will of an intent to exercise 
any power of appointment vested in him and his purported re¬ 
lease of the power of appointment created by the 1932 trust con¬ 
stituted non-cxerdse of the power within the meaning of the 
District inheritance tax statute. If the decision of the Board 
of Tax Appeals is affirmed the form of transfer rather than the 
substance or practical effect thereof would be applied to transfers 
under the District statute, and the literal meaning of a single 
word rather than the plain purpose of the statute would deter¬ 
mine the intent of Congress and defeat the tax, contrary to de¬ 
cisions of this Court and the Supreme Court of the United States. 
The statute must be viewed as a whole and an interpretation 
given its provisions that will carry out the legislative intent. 

The laws of wills and probate of Maryland on February 27, 
1801, is the law in the District except as since altered by Con¬ 
gress. The Congress has not legislated for the District on the 
question whether a general power of appointment, exercisable 
by will, can be released. The English rule, which has been fol¬ 
lowed in a number of States, that the donee of a general testa- 
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mentary power may release it by deed, has never been adopted 
in Maryland. The rule in Maryland is that a general and bene¬ 
ficial power of appointment by will may be released and ex¬ 
tinguished hy the donee’s deed, provided that there is no frustra¬ 
tion of the donor’s intention. The decedent’s purported release 
of his testamentary power of appointment under the 1932 trust 
would, if held valid, frustrate the donor’s intention and is there¬ 
fore a nullity. The Maryland rule follows the modern trend in 
America in abrogation of the English rule, and should be adopted 
by this Court 

ARGUMENT 

I—-The transfer of property to Tangley C Lloyd is subject to 
taxation under the District Inheritance Tax Law 

The question to be determined is whether the transfer of 
the corpus of a trust made on January 23, 1932, by one Dem- 
arest Lloyd for the benefit of his son, Demarest Lloyd, Jr., is 
subject to inheritance taxation under the provisions of Title 
V of the District of Columbia Revenue Act of 1937, as 
amended, supra. 

The statute involved imposes taxes at various rates upon 
the transfer of property, or any interest therein, having its 
taxable situs in the District of Columbia, from any person at 
death or in contemplation of death to the decedent’s next of 
kin and others under all conceivable circumstances. Section 
1(a) of said statute applies the tax to transfers of property 
from any person who dies “seized or possessed” thereof or any 
interest therein, and to inter vivos transfers of such property 
which are testamentary in nature. Section l(j) applies the 
tax to transfers of property where the decedent is the generat¬ 
ing source of such transfers by reason of the exercise or non- 
exercise of a general power of appointment. 

Prior to enactment of Section l(j) 1 the Commissioners of 
the District of Columbia, by regulation, applied the provisions 


i Act of May 16. 193S, Sec. 5(a). 52 Stat.. 360. c. 223. 



9 


of the statute then existing 2 to transfers of property by the 
exercise or non-exercise of a general power of appointment. 
In Marvin et al. v. District of Columbia, D. C. B. T. A., Dkt. 
No. 201, decided June 30, 1939, 3 the Board of Tax Appeals 
for the District of Columbia held that the regulation aforesaid 
was invalid. At that time Section l(j) had been enacted, 
but the decedent in that case had died nearly two months 
prior thereto. 

The language of Section 1 (j) of the District statute is almost 
identical to similar statutory provisions of some of the states 
which apparently stemmed from a law of New York enacted 
in 1897. See Manning v. Board of Tax Commissioners, 46 R. I. 
400, 127 A. 865; State v. Brooks, 181 Minn. 262, 232 N. W. 
331; Wachovia Bank & Trust Co. v. Doughton, 189 N. C. 50, 
126 S. E. 176. 4 The text of the New York statute is quoted 
in Charder v. Kelsey, 205 U. S. 466, 51 L. ed. 882, and 
Orr v. Gilman, 183 U. S. 278, 46 L. ed. 196. Undoubtedly, 
the language was adopted to abrogate, in the field 
of taxation, the general common law rule that property 
passing by appointment is derived from the donor 
of the power rather than from the donee. 5 This statutory 
change of the common law for tax purposes is now firmly es¬ 
tablished. See In re Rohnert’s Estate, 244 Wis. 404, 12 N. W. 
2d 684; In re Morgan’s will, 227 Wis. 288, 277 N. W. 650; In 
re Robinson’s Estate, 192 Minn. 39, 255 N. W. 486; Mon¬ 
tague v. State, 163 Wis. 58,157 N. W. 508; and the other cases 
cited above in this paragraph. In the very recent case of 
Pennsylvania Co., etc. v. Kelly (1943), 134 N. J. Eq. 120, 34 
A. 2d 538, 546, it was said: 

2 Title V, D. C. Revenue Act of 1937, 50 Stat. 6S3, c. 690. 

3 Not reported. Counsel for petitioner will present certified copies of the 
Board’s opinion to the Court during oral argument.. 

4 The Wachovia case was reversed in 272 U. S. 567, but the United States 
Supreme Court later expressly overruled its decision in the Wachovia case in 
Graves v. Schmidlapp, 315 U. S. 657, 665. The action taken by the Supreme 
Court in the Wachovia case does not affect the issues in the present case. 

3 There is another well established rule of law to the effect that where a 
person has a general power of appointment and he actually exercises his 
power, the property appointed will, in equity, form part of-the assets of 
his estate so as to be subject to the demands of his creditors. Duncarutov 
v. tfanson, 3 App. D. C. 260, 272, affirmed 166 U. S. 533. 41 L. ed. 1105. 
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“True, a general power of appointment does not 
have the elements of a title, estate or ownership in 
the property as understood in the technically re¬ 
stricted acceptation of those terms. Cf. In re Gem- 
melTs Estate, 123 N. J. Eq. 315, 318, 197 A. 428. 

But, considering it as an unrestricted power to trans¬ 
fer the property, there inheres in it a measure of con¬ 
trol proprietary in nature and normally incident to 
ownership. Thus, in the field of transfer inheritance 
taxation it is deemed the equivalent of ownership.” 

In the recent case of Graves v. Schmidlapp, 315 U. S. 657, 86 
L. ed. 1097, the principle was succinctly stated as follows 

(p. 660): 

‘Tor purposes of estate and inheritance tax¬ 
ation, the power to dispose of property at death is 
the equivalent of ownership, Bullen v. Wisconsin , 

240 U. S. 625; Whitney v. Tax Comm’n, 309 U. S. 

530, 538; see Gray, Rule Against Perpetuities, 3d ed. 
1916, § 524. It is a potential source of wealth to the 
appointee. The disposition of wealth effected by its 
exercise or relinquishment at death is one form of the 
enjoyment of wealth and is an appropriate subject 
of taxation.” (Emphasis supplied.) 

The principle has been applied by the U. S. Supreme Court 
to cases where the decedent was both donor and donee of the 
power ( Curry v. McCanless, 307 U. S. 357, 371, 83 L. ed. 1339) 
as well as to those where the decedent was only the donee 
of such power ( Whitney v. Tax Commission, 309 U. S. 530, 84 
L. ed. 909). 

The term “seized or possessed,” as used in Section 1(a) of 
the District statute, is not confined to legal ownership but 
applies also to equitable and other forms of ownership or 
interest in property. Where the legal title is in one person 
and the beneficial use in another, the latter is beneficial owner 
of the property. Montana Catholic Missions v. Missoula 
County , 200 U. S. 11S. 127, 50 L. ed. 398. 402. In Thomson 
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v. Fidelity Trust Co., 268 Pa. 203, 110 A. 770, 773, it was stated 
that: 

“There is nothing in the words ‘possessed 7 or 
‘seized, 7 which in modern times imports legal title, 
as distinct from beneficial ownership; these words are 
now frequently used in reference to all sorts of prop¬ 
erty ownership. 77 

/ 

The words “seized or possessed 77 as used in an inheritance tax 
statute are susceptible of various constructions. People v. 
Strom’s Estate, 363 Ill. 241, 2 N. E. 2d 94, 96. See also 42 
Am. Jur., Property, Sec. 36,37 (1942 ed.). 

Section 1(a) of the District statute clearly applies the tax 
to transfers of all taxable property from any person who dies 
“seized or possessed 77 of such property, “or any interest there¬ 
in, 77 by whatsoever means accomplished, as well as to inter 
vivos transfers of such property which are in fact testament¬ 
ary transfers. It is not necessary that the decedent have the 
legal title to the property transferred. 

The trust created by the father of the decedent, Demarest 
Lloyd, Jr., on January 23, 1932, was irrevocable. The settlor 
did not retain any right to alter or amend the trust in any 
respect whatsoever. The decedent had the use and enjoy¬ 
ment of the income from the corpus of the trust up to the 
date of his death (App. 20, 25, 26). The decedent had the 
power to dispose of the property at death (App. 19). If the 
decedent had lived to attain the age of forty-five years he 
would have become the legal owner of the entire corpus of 
the trust (App. 19).® Under these circumstances the de¬ 
cedent was clearly the equitable or “beneficial 77 owner (see 
Blair v. Commissioner, 300 U. S. 5, 13) of the undistributed 
corpus of the trust when he died on June 12, 1944, and he was 
accordingly “seized or possessed 77 thereof within the meaning 

« Whether decedent had attained the age of twenty-five when he would have 
received one-third of the trust property, or the ace of thirty-five when he 
would have received one-half of the then remaining trust property. Is not 
disclosed by the record. 
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of Section 1(a) of the statute involved. 7 Prior to receipt of 
the undistributed corpus of the trust by the decedent, such 
property could be transferred under the terms of the trust 
by one of two devices; i. e., (1) by the decedent making an 
appointment by will, or (2) by the intestate laws of the Dis¬ 
trict of Columbia. Under the laws of the District of Co¬ 
lumbia, if the decedent had not disclaimed in his will an intent 
to exercise any power of appointment, vested in him, the 
corpus of the trust would have passed under the residuary 
clause of his will, 8 even though he had omitted or failed to 
exercise his power of apointment. 

The corpus of the trust involved was in fact disposed of at 
decedent’s death by transfer to his widow and surviving child, 
precisely as the decedent intended. Such property went to 
the same beneficiaries for whom Trust Fund No. 2 (App. 
24) was created by the residuary clause (App. 24) of 
decedent’s will. Whether the transfer of the prop¬ 
erty was effected by non-exercise of decedent’s power of 
appointment under Section l(j) of the statute, or by 
an inter vivos deed 9 of testamentary character, or by the 
intestate laws of the District, is immaterial insofar as deter¬ 
mining whether such transfer is taxable under the District 
inheritance tax statute. The statute taxes all conceivable 
kinds of property transfers resulting from death. Such taxes 
are exactions for the privilege of the beneficiaries receiving the 
property. Stebbins v. Riley, 26S U. S. 137, 69 L. ed. §84; 
Plummer v. Coler, 178 U. S. 113, 131, 44 L. ed. 998, 1007; 
United States v. Perkins, 163 U. S. 625, 41 L. ed. 287; Salton- 
stall v. Saltonstall, 276 U. S. 260, 72 L. ed. 565. It is the 


• The corpus of the trust involved was not part of the estate of the decedent’s 
father for Federal estate tax purposes since the trust was completely irrevoc¬ 
able. Allen v. Trust Company of Georgia, 326 U. S. 630. 

* Sec. 19-203, D. C. Code, 1940 ed., provides in effect that unless the contrary 
intention appears in a will every devise or bequest purporting to be o& all 
property of a testator shall be construed to include all property over which 
he has a general power of appointment. 

9 While a deed is generally an instrument which conveys a present interest, as 
distinguished from a will which postpones possession and enjoyment until 
after death (Brown v. Payne, 142 Tex. 102, 176 S. W. 2d 306, 308), a “release” 
is ordinarily a “deed.” Tibbetts v. Holvray, 119 Me. 90, 109 A. 382, 383; see 
also 26 C. J. S. Deeds, Sec. 6. 
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practical effect of death in bringing about a shift in economic 
interest, and the power of Congress to fasten on that shift, 
that results in the tax. Fernandez v. Wiener, 326 U. S. 340, 
352; Whitney v. Tax Commission, 309 U. S. 530, 539, 84 L. ed. 
909. While it is true that the requisites of tax liability, under 
some statutes, depend upon the method of shifting as 
pointed out in the opinion of the Board of Tax Appeals (App. 
12), the case of Helvering v. Grinnell, 294 U. S. 153, 79 
L. ed. 825, cited by the Board as authority for the statement, 
is not applicable to the present case. In that case the deced¬ 
ent was the donee of a power of appointment derived from 
the will of her father. The will provided that in default of 
appointment the donee’s share of the father’s estate should go 
to the donee’s children, or in default of such issue to her next 
of kin. The decedent died without issue, leaving two sisters 
as her sole next of kin, and by her will exercised her power of 
appointment in favor of those sisters. The sisters renounced 
their right to receive the property under the decedent’s will 
and elected to take the property under the provisions of the 
will of the decedent’s father. A Federal estate tax was imposed 
on the estate of the decedent upon the theory that the prop¬ 
erty passed by the exercise of the power of appointment. The 
Federal statute at that time (1927) provided that the gross es¬ 
tate of a decedent should include the value of any pro¬ 
perty passing under a general power of appointment exer¬ 
cised by the decedent by will. The Board of Tax Appeals 
(now The Tax Court) sustained the assessment. The court 
of appeals reversed upon the ground that the property did 
not pass under the exercise of the power. In affirming the 
decision of the lower court the Supreme Court said (U. S. 
p. 155): 

“* * * Clearly, the general power existed and was 
exercised; and this is not disputed. But it is equally 
clear that no property passed under the power or as 
a result of its exercise since that result was definitely 
rejected by the beneficiaries. If they had wholly re¬ 
fused to take the property, it could not well be said 
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that the property had passed under the power, for 
in that event it would not have passed at all. Can it 
properly be said that because the beneficiaries elected 
to take the property under a distinct and separate 
title, the property nevertheless passed under the 
power? Plainly enough, we think, the answer must 
be in the negative. 

“* * * The tax here does not fall upon the mere 
shifting of the economic benefits in property, but 
upon the shifting of those benefits by a particular 
method—namely, by their *passing under a general 
power of appointment/ and not otherwise.” 

The critical word “passing” which turned the Grinnell case 
in favor of the taxpayers under the Federal estate tax statute 
cannot be found in Section l(j) of the District inheritance 
tax statute which specifically relates to powers of appoint¬ 
ment, although that word was included in Section 15 of the 
regulations promulgated by the Commissioners of the District 
of Columbia on November 3, 1937, prior to enactment of 
Section l(j), as pointed out by the Board of Tax Appeals 
in Marvin et al. v. Distrct of Columbia, supra. The critical 
words in Section 1 (j) are “exercise” and “omission or failure” 
to exercise a general power of appointment. It is the exercise 
or non-exercise of the power which springs new property in¬ 
terests into being and creates a shift in economic interest 
under said Section l(j). It is this shift that the Congress, 
legislating for the District, intended to tax; and the tax is 
imposed upon the beneficiaries rather than upon the estate 
of the decedent (App. 18; Sections 1(a) and l(j), supra). 

The Board of Tax Appeals, in rejecting the District’s con¬ 
tention that the transfer here involved was taxable under 
Section 1(a) of the District statute, cited the case of Helvering 
v. Safe Deposit Company, 316 U. S. 56, 86 L. ed. 1266, as 
authority for the statement that “a general power of appoint¬ 
ment, unexercised by decedent, was not an interest in prop¬ 
erty” (App. 12). That case, like the Grinnell case, supra, 
involved the Federal estate tax. One of the two questions 
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presented was whether the decedent had, by virtue of his gen¬ 
eral powers of appointment which had been created by two 
wills and one deed made by his father and mother, such an 
interest in the trust property as to require its inclusion in his 
gross estate, even if the powers were never exercised. In hold¬ 
ing that the decedent did not have such an interest the Court 
said (U. S., p. 59, 62): 

“* * * Did the decedent have ‘at the time of his 
death’ such an ‘interest’ as Congress intended to be in¬ 
cluded in a decedent’s gross estate under §302(a) of 
the Revenue Act of 1926? It is not contended that 
the benefits during life which the trusts provided for 
the decedent, terminating as they did at his death, 
made the trust properties part of his gross estate 
under the statute. And viewing § 302(a) in its back 
ground of legislative, judicial, and administrative 
history, we cannot reach the conclusion that the 
words ‘interest... of the decedent at the time of his 
death’ were intended by Congress to include property 
subject to a general testamentary power of appoint¬ 
ment unexercised by the decedent. * * * 

“In no judicial opinion brought to our attention 
has it been held that the gross estate of a decedent 
includes, for purposes of the Federal Estate Tax, 
property subject to an unexercised general power.” 
(Emphasis supplied.) 

In footnote 1 of the Safe Deposit Co. case the Court stated 
that it did not reject the principle, often recognized by the 
Court, “that the realities of the taxpayer’s economic interest, 
rather than the niceties of the conveyancer’s art, should de¬ 
termine the power to tax,” and referred to the case of Curry v. 
McCardess, supra. In the McCanless case, as well as Graves 
Schmidlapp and Whitney v. Tax Commission, supra, various 
State death tax statutes w r ere involved; and in all those cases 
the Court plainly said that the powder to dispose of property 
at death is the equivalent of ownership. Thus there is a clear 
distinction between the decisions handed down by the Su- 
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preme Court involving Federal estates taxes and those in¬ 
volving State death taxes. 10 The reason for the distinction 
is that the Congress, in enacting the Federal statute, did not 
intend that property subject to an unexercised general power 
of appointment should be held to be an “interest” of the 
decedent in the property at his death. See Helvering v. Safe 
Deposit Co., supra. 

The District inheritance tax statute has a broad sweep. The 
Congress, in enacting the statute for District revenue pur¬ 
poses, clearly intended to tax every transfer of property at 
death that was not specifically exempted, regardless of how 
such transfer might be effected, or whether the decedent 
whose death caused such transfer was the “legal” owner of 
the property transferred. With respect to the Federal estate 
tax'the Supreme Court said in Helvering v. Hallock, 309 U. S. 
106, 118, 84 L. ed. 604, that the importation of technical dis¬ 
tinctions and controversies from the law of property into the 
administration of the Federal estate tax precludes a fair and 
workable tax system. And in Estate of Rogers v. Commis¬ 
sioner, 320 U. S. 410, 414, 88 L. ed. 134, the Court further said 
that the Congress did not “deal with recondite niceties of 
property law nor incorporate a crazy-quilt of local formalisms 
or historic survivals” in taxing property passing by a general 
power of appointment under the Federal estate tax statute. 
It must reasonably be presumed that the Congress had the 
same thoughts and intentions when it enacted the District 
inheritance tax statute. 

II—There was a non-exercise of the power of appointment 
involved and the resulting transfer is taxable under 
the District statute. 

The respondent’s contention that the transfer of property 
involved is not taxable is based solely upon the premise that 

10 An interesting discussion on the taxation of transfers of property resulting 
from the exercise or non-exercise of powers of appointment under the var¬ 
ious state laws and the Federal law can be found in par. 1540 of a Treatise 
on Powers of Appointment, Vol. 4. State Inheritance. Estate and Gift Tax 
Service, published by Commerce Clearing House. Inc. 
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the decedent, by execution of the instrument dated January 
24, 1944 (App. 21, 22), released the power of appointment 
(App. 19) given to him by the trust created by his father 
on January 23, 1932. The Board of Tax Appeals, in deciding 
this case for respondent, held that the instrument dated Jan¬ 
uary 24, 1944, destroyed the power of appointment, and that 
although the ultimate consequences of the relinquishment 
of the power were the same as those that would have fol¬ 
lowed a non-exercise thereof, there is a substantial difference 
between a relinquishment and a non-exercise. Counsel for pe¬ 
titioner submit that there is no essential difference between 
a release of a power and a non-exercise of a power. In the 
* case of Merrill v. Lynch, 173 Misc. 39, 13 N. Y. Supp. 2d 514, 
cited in the Board’s opinion, the decedent w-as the donee of 
general powers of appointment by will under certain trusts 
created by his parents. The decedent had made a will and 
codicil wherein he purported to exercise his powers of appoint¬ 
ment but later executed an instrument whereby he renounced 
and relinquished such powers. In discussing the effect of the 
decedent’s release of the powers, the Court said (13 N. Y. 
Supp. 2d 526): 

“* * * The powers necessarily contemplated two 
alternatives, his exercise of the powers and his non¬ 
exercise of the powers. They could be exercised only 
by will, taking effect at his death, because exercise 
by deed or mortgage would be inconsistent with the 
grant of a power to be exercised by will. They could 
be nor^exercised in a variety of ways, either by in¬ 
action, or by instrument of surrender,—such formal 
instruments being wholly consistent with non-exer¬ 
cise. In this case, because Edmund C. Lynch had al¬ 
ready made a will and codicil, in form, exercising the 
powers, it became necessary to have formal instru¬ 
ments to effectuate non-exercise. These instruments 
could have been either instruments of surrender of 
the powers or a new will or codicil.” (Emphasis 
supplied.) 
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It was stated in Estate of Rogers v. Commissioner, 320 U. S. 
410, 415: 

“Where a donee of a power merely echoes the 
limitations over upon default of appointment he may 
well be deemed not to have exercised his power, and 
therefore not to have passed any property under such 
power.” 

In In re Hirsch’s Estate, 83 Misc. Rep. 681, 145 N. Y. Supp. 
305, it was held that a testator’s release by will of a debt due 
him was a transfer within the meaning of the Jvew York 
Inheritance Tax Act. The non-exercise of a power is as much 
a disposition of property testamentary in nature as its exer¬ 
cise. State v. Brooks, supra . And it was said in the case of 
In re Lansing’s Estate, 182 N. Y. 238, 74 N. E. 882, 884, that 
“The exercise of a power which leaves everything as it was 
before is a mere form, with no substance.” In the instant case 
the decedent’s general renunciation in his will of any intent 
to exercise any power of appointment vested in him, and his 
purported release of the power created by the 1932 trust, 
amount to the same thing. 

The result of the decision of the Board of Tax Appeals, if 
affirmed by this Court, would produce an inequality of tax¬ 
ation dependent entirely upon the form of transfer at death 
rather than the practical effect of the transfer. Under the 
Board’s decision, if a person holding a general power of ap¬ 
pointment desires to effect the transfer of property there¬ 
under by a deed of release so that the property would go to 
those who would take in default, such transfer would not be 
taxable. On the other hand, if a person possessing such gen¬ 
eral power of appointment desired to effect the transfer of 
such property to those who would take in default of the ex¬ 
ercise of the power by inaction or renunciation in a will, such 
transfer would be taxable. Clearly this would be inequitable 
taxation depending entirely on the whim of an individual 
and upon the form which the taxpayer selected to effect the 
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transfer. Taxation is a practical matter concerned with sub¬ 
stance rather than form. Louis W. Gunby, Inc. v. Helvering , 
74 App. D. C. 185, 112 F. 2d 203; Commissioner v. Court 
Holding Co., 324 U. S. 331,334, 89 L. ed. 981. 

The trust here involved was an irrevocable spendthrift 
trust created specifically for the benefit of Demarest Lloyd, Jr. 
Had the decedent lived to reach the age of forty-five years, 
unquestionably his power of appointment under the 1932 trust 
would have been extinguished as a matter of law, since he 
would have then become the legal owner of the entire corpus 
of the trust; and of course in the absence of a specific legacy 
of such property it would have been transferred at his death 
under the residuary clause of his will. The decedent was a 
man of circumspection with respect to the devolution and 
distribution of his worldly goods upon his death, who was 
careful to see that his family and others were properly pro¬ 
vided for, as will be readily apparent from even a casual ex¬ 
amination of his last will and testament. In that instrument 
the decedent specifically recognized that any children he might 
have were amply provided for by certain trusts established 
by his father and mother (App. 24, 25). One of such trusts, 
of course, was the 1932 trust which contained the power of 
appointment under discussion, and which provided for trans¬ 
fer of the corpus of the trust in default of appointment by 
the decedent to the persons who would be entitled to distri¬ 
bution of his personal estate. There can be no doubt that 
the decedent by his will and the purported release intended, 
in contemplation of death, to effect transfers of the corpus of 
the trust in question to his wife and daughter. Those in¬ 
struments constituted non-exercise of the power of appoint¬ 
ment. Merrill v. Lynch, supra. The resulting transfers of 
property were therefore taxable under the District statute 
even if Section 1(a) is disregarded and Section l(j) is made 
the sole test. 

The Board of Tax Appeals further said in its opinion in this 
case that “There is no liability for the tax here unless the 
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expression ‘any person possessing such power of appointment,’ 
is construed as if it read ‘any person possessing or who has 
possessed such power of appointment.’ ” (App. 9.) The lan¬ 
guage of Section 1 (j) is contained in one long sentence. It 
is not ambiguous. Use of the present participle “possessing” 
in the latter part of the sentence pertaining to non-exercise 
of powers was obviously only a device to avoid surplusage 
and the repetition of words. As pointed out in Section I of 
this argument, the Congress intended to tax every transfer 
of property at death that was not specifically exempted. The 
decision of the Board places a narrow construction upon the 
statute based upon the literal meaning of one word, “possess¬ 
ing.” In the recent case of United States v. American Truck¬ 
ing Associations , 310 U. S. 534, 542 (1940), 84 L. ed. 1435, 
rehearing denied 311 U. S. 724, such interpretation of a statute 
was condemned as follows: 

“In the interpretation of statutes, the function of 
the courts is easily stated. It is to construe the lan¬ 
guage so as to give effect to the intent of Congress. 
There is no invariable rule for the discovery of that 
intention. To take a few words from their context 
and with them thus isolated to attempt to determine 
their meaning, certainly would not contribute greatly 
to the discovery of the purpose of the draftsmen of a 
statute, * * *.” 

“# * • The interpretation of the meaning .of stat¬ 
utes, as applied to justiciable controversies, is exclus¬ 
ively a judicial function. This duty requires one 
body of public servants, the judges, to construe the 
meaning of what another body, the legislators, has 
said. Obviously there is danger that the courts’ con¬ 
clusion as to legislative purpose will be unconsciously 
influenced by the judges’ own views or by factors not 
considered by the enacting body. A lively appreci¬ 
ation of the danger is the best assurance of escape 
from its threat but hardly justifies an acceptance of 
a literal interpretation dogma which withholds from 
the courts available information for reaching a cor¬ 
rect conclusion.” 
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And in United States v. Rosenblum Truck Lines, Inc., 315 
U. S. 50. 55, 86 L. ed. 671, it was said: 

‘‘Where the plain meaning of words, used in a statute 
produces an unreasonable result, ‘plainly at variance 
with the policy of the legislation as a whole/ we may 
follow the purpose of the statute rather than the lit¬ 
eral words.” 

To a similar effect see Southland Gasoline Co. v. Bayley, 319 
U. S. 44, 47, 87 L. ed. 1244; Myers v. H. L. Rust Co., 77 U. S. 
App. D. C. 218, 220, 134 F. 2d 417, 419; Vierick v. United 
States, 78 U. S. App. D. C. 279, 281, 139 F. 2d 847, 849, cert, 
den. 321 U. S. 794; Cabell v. Markham (CCA 2d 1945), 148 F. 
2d 737, 739, affirmed Markham v. Cabell, 326 U. S. 404; Billik 
v. Berkshire (CCA 2d 1946), 154 F. 2d 493, 494. “It is a fa¬ 
miliar rule that a thing may be within the letter of the statute 
and yet not within the statute, because not within its spirit, 
nor within the intentions of its makers.” Church of the Holy 
Trinity v. United States, 143 U. S. 457, 459, 36 L. ed. 226, 228; 
quoted in Janof v. Newsom, 60 App. D. C. 291, 293, 53 F. 2d 
149 and 151, and Washington Terminal Co. v. District of 
Columbia, 36 App. D. C. 186,190. 

In deciding this case the Board invoked the rule that in the 
construction of a taxing act doubt is to be resolved in favor 
of the taxpayer (App. 10). The Supreme Court said of this 
rule in Burnet v. Guggenheim, 288 U. S. 280, 286, 77 L. ed. 748: 

“There are many facets to such a maxim. One 
must view them all, if one would apply it wisely. The 
construction that is liberal to one taxpayer may be 
illiberal to others. One must strike a balance of ad¬ 
vantage.” 

In the present case undoubtedly application of the rule would 
be liberal to the respondent; but it does not follow that the 
liberality would extend to other taxpayers who may choose 
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a different form to direct the disposition of property under 
Section l(j) of the District statute, as pointed out above. 
The assumption by the Board that ‘ Congress was aware of 
the difference between release and non-exercise” (App. 10) 
is inconsistent with the reasoning in Merrill v. Lynch, supra, 
the many decisions holding that it is substance and not form 
in tax cases that is important, and the statement in the Gug- 
(jenheim case (p. 287) that “Congiess was aware that what 
was of the essence of a transfer had come to be identified more 
nearly with a change of economic benefits than with tech¬ 
nicalities of title” when it enacted the Federal gift tax statute. 
It would be inconsistent with the plain purpose of the District 
inheritance tax statute and the authorities cited to hold that 
Congress intended to exclude from the tax a particular change 
of economic benefits merely because of the form by which 
the change was accomplished. The statute must be viewed 
as a whole and an interpretation given its provisions that will 
carry out the legislative intent. District of Columbia v. New¬ 
man, 59 App. D. C. 163, 165, 37 F. 2d 444, 446, cert. den. 
Padgett v. District of Columbia, 281 U. S. 733; Scharfeld v. 
Richardson, 76 U. S. App. D. C. 378. 133 F. 2d 340, 145 
A. L. R. 980. 

Ill—The purported release involved is a nullity. 

The idea that the release of a power of appointment could 
defeat the taxation of transfers of property under Section l(j) 
of the District inheritance tax statute apparently sprung from 
the 1942 amendment of the Federal estate tax law 11 pertain¬ 
ing to taxation of property passing under powers of appoint¬ 
ment. Prior to the 1942 amendment only property passing 
by the exercise of a general power of appointment was taxed 
under Section 811 (f) of the Federal statute. 11 ' Section 403(a) 
of the 1942 amendment provided, however, for the taxation of 

11 Revenue Act of 1942, Sec. 403, 56 Stat. 798, 942, c. 619; Title 26. U. S. Code 

(1940 ed.), Supp. V, Sec. 811(f). 
i-‘ Title 26, U. S. Code (1940 ed.). Sec. 811(f). 
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property passing by the exercise or release of a power of ap¬ 
pointment, but it was further provided in Section 403(d)(3) 
of that amendment, inter alia , that the amendments made by 
Section 403 “shall not apply with respect to any power to 
appoint created on or before the date of the enactment of this 
Act if it is released before January 1, 1943, * * *. 13 No such 
relief from inheritance taxation by the release of a power of 
appointment is contained in the District statute. 

Counsel for petitioner have not found any local decision de¬ 
termining whether a general power of appointment can or 
cannot be released. However, it is firmly established in this 
jurisdiction that the power of disposition of trust property 
must be exercised in the manner prescribed, 14 and that the 
donee of a testamentary power of appointment cannot validly 
exercise the power by deed. 1 ' The English rule of property 
law to the effect that a general testamentary power of ap¬ 
pointment may be released by .the donee’s deed, which is fol¬ 
lowed by many of the States, 1<; was followed by the Board of 
Tax Appeals in deciding this case (App. 11). The case of 
Brown v. Renshaw (1881), 57 Md. 67, cited by the Board in 
support of the statement that a general beneficial power of 
appointment may always be surrendered by the grantee and 
thus extinguished is, in the opinion of counsel for petitioner, 
not applicable to a situation involving surrender of such power 
by deed of release. That case involved the sufficiency of title 
to certain property that had been conveyed by the survivor 
of the creators of a trust. The powers of appointment there 
involved were extinguished by decree of a court and the deed 
made in pursuance thereof. In O'Hara v. O’Hara (Court of 

1:1 This time has been repeatedly extended and, unless further extended, will 

expire June 30. 1947 (Public Law 393—79th Congress, approved May 29. 

1946). 

14 Merchant v. Cook, 7 App. D. C. 391, 401; Cf. Field# v. Gwynn, 19 App. 

D. C 99. 

t* MoudeU v. Thom, 79 U. S. App. D. C. 145. 143 F. 2d 157; Title 45. D. C. 

Code (1940 ed.). Secs. 1017 and 1018. 

»« Note. 76 A. L. R. 1430. 
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Appeals of Maryland, 1945), 17 44 A.2d S13,the decedent had a 
testamentary power of appointment and entered into an agree¬ 
ment resulting from divorce proceedings to the effect that he 
would execute an irrevocable will bequeathing to the com¬ 
plainant, inter alia, one-third of the estate in which he had 
the power of appointment. The decedent executed his will 
in compliance with the agreement but later married again and 
made a new will by which the complainant was entitled to 
receive only one-third of two-thirds of the property. The 
lower court dismissed a bill for specific performance of the 
agreement. In affirming the decree of the lower court it was 
stated (p. 815): 

“In the case now before us the donee was directed 
to exercise the power of appointment by last will and 
testament. If his mother had intended him to exer¬ 
cise the power by deed or contract inter vivos, she 
could readily have said so. But she signified her de¬ 
sire that the disposition of her estate should remain 
under her son’s control until the time of his death. 

* * * His agreement to make an ‘irrevocable will’ was 
obviously in violation of his mother’s will. * * * 

“The contention of complainant is that her father’s 
settlement agreement was a release of a general and 
beneficial power, rather than an exercise of power. 

* * * But this Court has never adopted the English 
rule, which has been followed in a number of States, 
that the donee of a general testamentary power, 
which he has the right to exercise for his own benefit, 
may release it by deed. * * * 

“We think the correct rule is that a general and 
beneficial power of appointment by will may be re¬ 
leased and extinguished by the donee’s deed provided 
that there is no frustration of the donor’s intention.” 

In the O'Hara case the agreement of the decedent to make 
an “irrevocable will” was clearly held invalid, since such agree- 

17 The Maryland Court of Appeals was established by Art. 56 of the original 
Constitution of Maryland (Vol. 1, Laws of Maryland, 1692—1799, 1799 ed.: 
Vol. 1, Maryland I^ws. 1692—1839. 1840 ed.. Constitution of Maryland, 
p. XLVI). The Court has been reorganized to some extent since 1778 (6 
Maryland Law Review 119). 
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ment was in violation of the intention of the donor of the 
power. Also, under the doctrine of that case, if the agreement 
was a release it was nevertheless invalid, since to hold it valid 
would have been a frustration of the donor’s intention. Ac¬ 
cordingly, the law of Maryland is that a general testamentary' 
power of appointment may not be released or extinguished 
by the donee’s deed if the donor’s intention will be frustrated 
by such release or extinguishment. 

The law of w'ills and probate as existing in Maryland on 
February 27, 1801, was and is the law of the District of Co¬ 
lumbia except as since altered by Congress. Pascucci v. 
Alsop, 79 U. S. App. D. C. 354, 147 F. 2d 880. The Congress 
in legislating for the District of Columbia has not legislated 
on the subject of releasing powers of appointment, and since 
the law of Maryland has never followed the English rule, the 
doctrine laid down in O'Hara v. O'Hara, supra, is the law in 
the District of Columbia. It therefore is obvious that until 
the decedent in the present case became the legal owner of 
the corpus of the 1932 trust in certain portions when he at¬ 
tained the ages of twenty-five, thirty-five and forty-five, re¬ 
spectively, he could only dispose of the undistributed portion 
thereof by appointment in his will, and that his attempt to 
release his testamentary power of appointment by deed was 
null and void because, to hold such release valid, would frus¬ 
trate the donor’s intention. O'Hara v. O'Hara, supra. 

In 24 Harvard Law Review 511, 531, Professor Gray, writ¬ 
ing on Release and Discharge of Powers in the year 1911, 
stated admirably and clearly what is shown to be the crux 
of the decision in the recent O'Hara case as follows: 

“As the English cases hold on authority that a 
special testamentary power can be released, they 
must hold that a general testamentary power can also 
be released, but the criticisms that have been passed 
on the doctrine seem to apply to general equally with 
special powers. If the creator of a power intends that 
it shall be ambulatory, as he shows that he does by 
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making it testamentary, it would seem to be imma¬ 
terial whether the power is confined to particular ob¬ 
jects or not. If the creator of the testamentary power 
declares that it shall be exercisable by will only, he 
intends that the donee shall be free to change his 
mind as circumstances shall require, so long as he 
lives. 

“It is submitted that Kindersley, V. C., and Jessel, 

M. R., are right in thinking that the decisions as to 
releases rest only upon authority, and are in viola¬ 
tion of unquestionable broad doctrines of equity, and 
that the distinction between exercising a testament¬ 
ary power by deed, and releasing such a power by 
deed, is, on principle, untenable.” 18 

Professor Gray pointed out 10 that the English rule “arose 
out of the law as to tortious conveyances.” And he further 
said at the outset" 0 that although the extinguishment of a 
power by a conveyance is, in form, different from a release 
“it amounts to the same thing.” While the English rule still 
prevails as to property law in many of the American states, 
it does not exist in the District of Columbia,- 1 and cannot 
operate in any event with equal force as to matters of tax¬ 
ation because it is well settled that in matters of taxation 
the courts must look to substance rather than form and con¬ 
sider “what was actually done.” 12 

In an annotation following the case of Lyon v. Alexander, 
304 Pa. 288, 156 A. 84, 76 A. L. R. 1427, also cited by the 
Board of Tax Appeals in the present case (App. 11), some 
animadversion is expressed by the writer (76 A. L. R. 1430) 
as to the application of the English rule with respect to re¬ 
lease of general powers of appointment which defeat the in¬ 
tent of the donor. After the decision in the case of Lyon v. 

ls Professor Gray was referring to decisions handed down in two English cases 
by Vice-Chancellor Kindersley and Master of the Rolls Jessel based solely 
on authority of prior decisions. 
u> 24 Harvard Law Rev. 518. 

Id., n. 511. 

21 O’Hara v. O’Hara and Pascucd v. Alsop, supra. 

22 Louis W. Gunby, Inc. v. Helvcring, and Commissioner v. Court Holding 
Co., supra, and cases therein cited. 
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Alexander, the Supreme Court of Pennsylvania in the case of 
McCreary’s Estate v. Pitt, 47 A. 2d 235, decided in May, 1946, 
qualified its previous decision in that case and said (p. 237): 

“ * * * The remainders given in default of the ex¬ 
ercise of the power cannot be destroyed during the 
life of the donee, but only by testamentary appoint¬ 
ment. The statement in Lyon v. Alexander, 304 Pa. 

288, 156 A. 84, 85, 76 A. L. R. 1427, that ‘where the 
power is a general one, under which the donee may 
appoint to anyone, the testator has completely re¬ 
linquished all dead hand dominion over the property, 
and has placed it for all practical purposes as com¬ 
pletely within the control of the donee of the power 
as though a fee had been created in him,’ applies only 
to the rights of appointees. * # # ” 

The cases of O'Hara v. O’Hara and McCreary’s Estate v. 
Pitt, supra, indicate rather definite inclination by the courts, 
at least of Maryland and Pennsylvania, to avoid the anomalies 
of the English rule, even as to the law of property and wills 
as distinguished from the law of taxation. This tendency, 
it is quite apparent, follows as to public policy and logic the 
American rule with respect to spendthrift trusts, which is 
the kind of trust we have in the present case. The English 
rule with respect to spendthrift trusts, to the effect that where 
the testator devises property to a trustee to accumulate the 
income for a stated period and then turn over the legacy, to¬ 
gether with the income, to a legatee the legatee may stop 
the accumulation as an illegal restraint upon his power of 
alienation, has been effectively refuted in the District of 
Columbia. The American rule as to spendthrift trusts, which 
has been adopted by the Supreme Court of the United States 
and this Court, as well as by some of the States, is to the 
effect that the owner of property may, in the free exercise 
of his bounty, so dispose of it as to secure its enjoyment to 
his beneficiary without making it alienable,by him, and that 
such an intention by the maker of the trust must be respected 
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by the courts. Nichols v. Eaton, 91 U. S. 716, 23 L. ed. 254; 
King v. Shelton, 36 App. D. C. 1, affirmed in Shelton v. King, 
229 U. S. 90, 57 L. ed. 1086; Morrow v. Apple, 58 App. D. C. 
171, 26 F. 2d 543; Janes v. Harrison (CCA 8th, 1925), 7 F. 
2d 461. 

It seems obvious that the English rule as to spendthrift 
trusts, which is intended to reach the corpus of trust prop¬ 
erty for the benefit of creditors, is somewhat analogous to the 
English rule that general testamentary powers may be re¬ 
leased. It also seems obvious that the modern trend in 
America on the question whether general testamentary powers 
can be validly released is in abrogation of the English rule, 
at least to the extent that such powers cannot be released 
where the intention of the donor of the power will be frus¬ 
trated. Certainly this view is in accord with the established law 
in this jurisdiction with respect to sequestering the corpus of a 
spendthrift trust for the benefit of creditors; and it is like¬ 
wise in accord with the statutes of the District of Columbia 
and the decision of this court in Mondell v. Thom, supra, to 
the effect that a power to appoint by will cannot be exercised 
by deed. Since a release is a deed, it is entirely consistent 
with the ruling in Mondell v. Thom and in O'Hara v. O'Hara, 
supra, to hold that the release in this case is invalid. 

CONCLUSION 

In considering the District inheritance tax statute as a 
whole the inescapable conclusion is reached that it is just 
such a transfer of property as that in the present case that 
the Congress intended to tax. Whether the transfer was ef¬ 
fected under Section 1(a) of the statute because the decedent 
died seized and possessed of the property, or whether it was 
effected under Section l(j) because of the decedent’s non¬ 
exercise of his power of appointment through inaction or ex¬ 
press renunciation of intention to exercise the power in his 
will or by release of the power (if valid), is immaterial. The 
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property involved was transferred at the death of the deced¬ 
ent precisely as he intended it to be transferred. The deced¬ 
ent’s death resulted in a shifting of property rights and eco¬ 
nomic benefits attendant thereto that the Congress intended 
to tax in legislating for the District. It is therefore respect¬ 
fully submitted that the decision of the Board of Tax Appeals 
should be reversed. 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
G. C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 

Washington, D. C. 
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Received and filed February 7, 1946, Board of Tax 
Appeals, D. C. 


BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

NANCY T. LLOYD, Guardian for 
TANGLEY C. LLOYD, a minor, Petitioner 


vs. 


DISTRICT OF COLUMBIA, Respondent 
Docket No. 933 
PETITION 

The above-named petitioner petitions for a cancellation of 
an assessment of taxes against her and alleges as follows: 

(1) The petitioner is an individual, with residence at Hy- 
annis Port, Massachusetts. 

(2) The tax in controversy is an inheritance tax, and in 
the amount of $5,766.18. 

(3) The notice of assessment was dated November 15, 1945, 
as will appear in the copy of the notice of assessment hereto 
attached as Exhibit A, and the tax was paid by the petitioner 
under protest in writing on December 11, 1945, as will appear 
in a copy of a letter dated December 11, 1945, hereto attached 
as Exhibit B. 

(4) The assessment of the tax set forth in the notice of 
assessment is based upon the following error: 
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(a) The inclusion in the property taxable of the 
corpus of a trust created January 23, 1932, by Dema¬ 
rest Lloyd, Senior. 

(5) The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Demarest Lloyd, Junior, formerly a Lieuten¬ 
ant (j.g.) in the United States Naval Reserve, was 

111 killed in action somewhere in the Pacific on June 

12, 1944, leaving a widow and a minor daughter. 

(b) The decedent, at the time of his death, was a 
resident of the District of Columbia. 

(c) The decedent left a will which was filed for 
probate and record in the office of the Register of 
Wills for the District of Columbia on October 27, 
1944. The widow, Nancy Campbell Tenney Lloyd, 
was named as executrix and duly qualified as such. 

(d) An inheritance tax return was filed with the 
Assessor for the District of Columbia on September 
12, 1945. Attached to Schedule J of that return, the 
only material part of said return in controversy, was 
a statement, a copy of which is attached hereto as 
Exhibit C. 

(e) At the time of the death of Demarest Lloyd, 

Jr., the decedent was life beneficiary of a trust created 
January 23, 1932, by his father, Demarest Lloyd, Sr., 
which trust contained a power of appointment, a 
copy of which is attached hereto as Exhibit D. 

(f) The decedent during his life, namely on Janu¬ 
ary 24, 1944, executed a release of this power of ap¬ 
pointment, a copy of which is attached hereto as Ex¬ 
hibit E. 
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WHEREFORE, the petitioner prays that this board may 
hear the proceeding, and refund to this petitioner the inherit¬ 
ance tax plus interest heretofore paid under protest. 


******** 

11 FILED JUN 28 1946 Board of Tax Appeals 

For the District of Columbia 
Appeals from assessments of inheritance taxes. 
FINDINGS of FACT and CONCLUSIONS of LAW 

Findings of Fact 

1. On January 23, 1932, Demarest Lloyd, by an indenture 
of that date, created a trust with respect to certain personal 
property and such other property as might thereafter be sub¬ 
stituted therefor or added thereto. The trust instrument di¬ 
rected that prior to Demarest Lloyd, Jr., attaining the age of 
twenty-five years, part of the net income of the trust estate 
be used for his benefit or paid to him, and the remainder 
accumulated to become a part of the principal of the trust; 
that after his attaining that age, and during his life, 

12 all of the net income of the undistributed trust property 
be paid to him; and that one-third of the trust prop¬ 
erty be transferred to him upon his attaining the age of 
twenty-one years, one-half of the then remaining trust upon 
his attaining the age of thirty-five years, and all of the then 
remaining trust upon his attaining the age of forty-five years. 
The trust instrument directed dispositon of the trust prop¬ 
erty in the event that Demarest Lloyd, Jr., should die before 
attaining the age of twenty-one years, and contained the fol¬ 
lowing provision: 
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“6. If the said Demarest Lloyd, Jr., dies after attain¬ 
ing the age of twenty-one years, all of the trust prop¬ 
erty which has not been distributed to said Demarest 
Lloyd, Jr., shall upon the death of the said Demarest 
Lloyd, Jr., be assigned and transferred as he may by 
his will appoint, or in default of such appointment by 
the said Demarest Lloyd, Jr., shall be paid and trans¬ 
ferred to the persons who would be entitled to dis¬ 
tribution of his personal estate as of the date 
of his death according to the laws of the District of 
Columbia.” 

The instrument provided further that no beneficiary should 
have any right or power to anticipate, encumber or alienate, 
any distribution prior to the time for distribution therein 
named, and that all rights given thereby shall be free from 
the reach or control of any creditor of any beneficiary. 

2. On January 24, 1944 Demarest Lloyd, Jr., executed a 
sealed instrument of that date, by which he purported to 
release and surrender all powders of appointment conferred 
upon him under paragraph 6 of the trust instrument, herein¬ 
above quoted, or elsewhere in said trust, so that he might 
thenceforth be absolutely precluded from exercising said 
power; and covenanted with the trustees and their successors, 
and with the persons who would be entitled to distribution 
of his personal estate as of the date of his death, according 
to the laws of the District of Columbia, that he would not 

exercise said power or powers of appointment. On Feb- 
13 ruary 26, 1944, Harvard Trust Company, a Massachu¬ 
setts Corporation, which, together with Katherine 
Nordell Lloyd, was then trustee of the trust, accepted the re¬ 
ceipt of this instrument for itself and its co-trustee and the 
beneficiaries and covenantees therein contained. 

3. Demarest Lloyd Jr., formerly a Naval Reserve officer, 
was killed in action on June 12, 1944, after having attained 
the age of twenty-one years, and before having attained the 
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age of forty-five years. His only next of kin were Nancy T. 
Lloyd, his widow, petitioner in No. 931 and 932, and a daugh¬ 
ter, Tangley C. Lloyd, a minor, petitioner in No. 933. 

4. Decedent died testate, leaving a last will and testament 
executed October 11, 1943. He did not thereby purport or 
attempt to exercise the power of appointment contained in 
the trust instrument, but on the contrary, expressly disclaimed 
any intent to exercise any right or powers of appointment 
under any declaration of trust or testamentary instrument 
whatsoever. Petitioner Nancy T. Lloyd is a beneficiary under 
the will in the amount of $66,143.47. At the time of the 
death of decedent the trust fund was of the value of 
$365,808.78. 

5. On November 15, 1945, the Assessor levied against pe¬ 
titioner Nancy T. Lloyd an inheritance tax of $2,108.09, calcu¬ 
lated on $121,936.26 of the trust fund, being one-third of 
the amount thereof. 

On December 11, 1945, said petitioner, under protest in 
writing, paid said tax plus $94.86 interest thereon, a total of 
$2,202.95, and thereafter, and within the time fixed by law ; 
appealed therefrom to this Board, her appeal being Docket 
No. 932. 

6. On November 27, 1945, the Assessor levied against pe¬ 
titioner Nancy T. Lloyd an inheritance tax of $1,984.30, calcu¬ 
lated on her $66,143.47 beneficial interest under the will of 
decedent. The taxes on her $121,936.26 share of the trust 
fund had been computed by allowing against the amount 

thereof the $5,000 exemption provided by law, and by 
14 taxing the remainder thereof at the rates applicable to 
shares of $121,936.26. Consequently the tax imposed 
on petitioner’s share under the wull had been calculated with¬ 
out any exemption and at the rates applicable to transfers 
between $66,143.47 and $188,079.73 (the latter being the sum 
of her rights under the will and her share of the trust estate). 
If the tax on her rights under the will had been calculated 
without regard to her share of the trust estate, it would have 
amounted to only $772.87. 
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On December 11. 1945, said petitioner, under protest in 
writing, paid said tax of $1,984.30 and thereafter, and within 
the time fixed by law, appealed therefrom to this Board, her 
appeal being Docket No. 931. 

7. On November 15, 1945, the Assessor levied against pe¬ 
titioner Tangley C. Lloyd an inheritance tax of $5,766.18, 
calculated on $243,872.52 of the trust fund, being two-thirds 
of the amount thereof. 

On December 11, 1945, said petitioner, through her guard¬ 
ian, paid said tax plus $259.48 interest thereon, a total of 
S6,025.66, and thereafter, and within the time fixed by law, 
apealed therefrom to this Board through her guardian, Nancy 
T. Lloyd, her Appeal being Docket No. 933. 

Conclusions of Law 

1. The instrument of January 24, 1944. was a valid instru¬ 
ment and extinguished the power of appointment conferred 
upon decedent by the trust instrument of January 23, 1932. 
Decedent was not at the time of his death possessed of a 
general power of appointment with respect to the trust prop¬ 
erty herein referred to, within the meaning of Code section 
47-1601 (j). 

2. The tax of $2,108.09 assessed against Nancy T. Lloyd, 
petitioner in No. 932 on her share of the trust estate, and the 
$94.86 interest paid thereon, should be canceled and the 
amount thereof, totaling $2,202.95, should be refunded to her. 

3. The tax assessed against Nancy T. Lloyd on her interest 
in the estate of decedent, under his will should be reduced 

from $1,984.30 to $722.87, and the difference, $1,261.43, 
15 should be refunded to her. 

4. The tax of $5,766.18 assessed against Tangley C. 
Lloyd, ward of Nancy T. Lloyd, her guardian, petitioner in 
No. 933, on her share of the trust estate, and the $259.48 
interest paid thereon, should be canceled and the amount 
thereof, totaling $6,025.66, should be refunded. 
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o. Decisions will be in accordance herewith. 

LAWRENCE KOENIGSBERGER 

Lawrence Koenigsberger 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia 


95 OPINION 

In 1932 Demarest Lloyd created an inter vivos trust 
with respect to certain personal property. Under its terms 
Demarest Lloyd, Jr., was to receive the benefit of the income 
therefrom during the lifetime of the latter, was to receive 
a portion of the corpus upon his attaining the age of twenty- 
five years, an additional portion upon his attaining the age 
of thirty-five years, and the remaining trust property upon 
his attaining the age of forty-five years. The trust instru¬ 
ment provided for the disposition of the trust property in 
the event of Demarest Lloyd, Jr., dying before’ having at¬ 
tained the age of twenty-one years, and further provided that 
if he should die after attaining the age of twenty-one years, 
all of the trust property not theretofore distributed to him, 
should, upon his death, be assigned and transferred as he 
might by his will appoint, or in default of such appointment 
should be paid and transferred to the persons who 

96 would be entitled to distribution of his personal estate 
as of the date of his death, according to the laws of the 

District of Columbia. 

In 1944 Demarest Lloyd, Jr., executed a sealed instrument 
by which he purported to release and surrender the power 
of appointment conferred upon him by the trust, and cove¬ 
nanted with the trustees and their successors, and with the 
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persons who would be entitled to distribution of his personal 
estate as of the date of his death according to the laws of 
the District of Columbia, that he would not exercise such 
power. 

He was killed in action six months later, survived by peti¬ 
tioners, who are his widow and a daughter, as his sole next 
of kin. The principal of the trust estate at that time was of 
the value of $365,808.78, to one-third of which his widow was 
entitled and to two-thirds of which his daughter was entitled, 
they being the persons who would have been entitled to dis¬ 
tribution of his personal estate as of the date of his death, 
according to the laws of the District of Columbia, D. C. Code 
1940, secs. 47-703, 705, 706. The Assessor levied an inherit¬ 
ance tax against each of the petitioners, based on the value 
of the trust property so distributable to her, and these ap- 
appeals are from the taxes so levied. 

Title V of the District of Columbia Revenue Act of 1937, 
50 Stat. 683 (D. C. Code 1940 Tit. 47, chap. 16) imposes 
taxes upon the shares of beneficiaries of estates of decedents, 
and upon all property having its taxable situs in the District, 
transferred from any person who may die seized or possessed 
thereof, either by will or by law or by right of survivorship, 
and such property or interest therein transferred by deed, 
grant, bargain, gift, or sale (except in case of purchase, for full 
consideration) made in contemplation of death, or intended 
to take effect, or taking effect in possession or enjoy- 
97 ment after the death of decedent. The Act of May 16, 
1938, 52 Stat. 360 (Code sec. 47-1601-j) amended Title 
V of the Revenue Act by adding to section 5 thereof the 
following. 

“(j) Whenever any person shall exercise a general 
power of appointment derived from any disposition 
of property, made either before or after the passage 
of this title, such appointment, when made, shall be 
deemed a transfer taxable, under the provisions of 
this title, in the same manner as though the property 
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to which such appointment relates belonged abso¬ 
lutely to the donee of such power; and whenever any 
person possessing such power of appointment so de¬ 
rived shall omit or fail to exercise the same within 
the time provided therefor, in whole or in part, a 
transfer taxable under the provisions of this title 
shall be deemed to take place to the extent of such 
omissions or failure in the same manner as though 
the person or persons thereby becoming entitled to 
the possession or enjoyment of the property to which 
such power related had succeeded thereto by the will 
of the donee of the power failing to exercise such 
power, taking effect at the time of such omission or 
failure.” 

The trust property involved in these cases was never a 
part of the estate of the decedent. He did not exercise the 
power of appointment conferred upon him by the trust in¬ 
strument, and the tax, if assessable at all, is so by virtue of 
that part of paragraph (j), supra, thereof which provides 
that “whenever any person possessing such [general] power 
of appointment” shall omit or fail to exercise the same a 
transfer taxable under the provisions of the law shall be 
deemed to take place to the extent of such omissions or fail¬ 
ure, as though the person becoming entitled to the property 
to which the power related had succeeded thereto -by the will 
of the donee of the power failing to exercise such power, tak¬ 
ing effect at the time of such omission or failure. 

There is no liability for the tax here unless the expression 
“any person possessing such power of appointment,” is con¬ 
strued as if it read “any person possessing or who has possessed 
such power of appointment.”' The statute as a whole does 
not indicate such intent on the part of Congress, but indicates 
that in using the word “possessing” Congress had in mind the 
possessing of the power of appointment at the time of death. 
The use of the present participle “possessing” excludes the idea 
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of passed events. While rules of grammar are some- 
98 times not controlling when strict adherence would lead 
to an absurd result, First National Bank v. Fanners & 
Merchants National Bank , 171 Ind. 323, 86 N. E. 417, never* 
theless when, as in this instance, there would be no such re¬ 
sult and no conflict with a legislative intent as expressed 
in the statute, they are controlling. Lake Co. v. Rollins, 130 
U. S. 662, 670; Ohio National Bank v. Berlin, 26 App. D. C. 
218. While taxing statutes, like others, should be so con¬ 
strued as to effect the legislative intent, Helvering v. Clifford, 
309 U. S. 331, 334, yet they are not to be extended by impli¬ 
cation so as to cover subjects not clearly within their scope. 
Words defining things to be taxed may not be extended be¬ 
yond their clear import, and doubts must be resolved against 
the Government. Miller v. Standard Nut Margarine Com¬ 
pany, 284 U. S. 498, 508; White v. Aronson, 302 U. S. 16, 20; 
Gould v. Gould, 245 U. S. 151, 153; Reinecke v. Southern 
Trust Company, 278 U. S. 339. When the amending Act of 
1938 was passed the concept of a release or extinguishment of 
a general power of appointment was neither novel nor re¬ 
condite, as will appear from the authorities on the subject 
hereinafter cited. It must be assumed that Congress was 
aware of the difference between release and non-exercise, 
and chose to legislate only with reference to the latter. 

The words “omission” and “failure” used in the statute 
have negative connotations quite different from such a word 
as “release,” which indicates a positive act. 

If the release of the power of appointment was valid, de¬ 
cedent was not a person “possessing such power” at the time 
of his death, and paragraph (j) is not applicable. 

The power contained in the trust instrument authorized 
the alienation in fee to any alienee whatever, and no person 
other than the decedent had, by the terms of its creation, 
any interest in its execution. It was therefore a general bene- 


11 


ficial power, D. C. Code secs. 45-1002, 1004; Cutting 
99 v. Cutting , 86 N. Y. 522, 546; Kellogg v. Burdick, 
187 N. Y. 355, 80 N. E. 207; Cawker v. Dreutzer, 197 
Wis. 98, 221 N. W. 401, even though it could be exercised only 
by will, Lee v. Commissioner , 61 App. D. C. 33,35, 57 F. 2d 
399. 

The donee did not undertake to exercise the power, either 
by deed or will, but undertook wholly to destroy it, so that 
at the time of his death, it should have no existence. 

General beneficial powers of appointment are not coupled 
with a duty to make the appointment, Merrill v. Lynch, 13 
N. Y. S. 2d 514, consequently, they may always be surrendered 
by the grantee and thus extinguished. Merrill v. Lynch 
(1939), 13 N. Y. S. 2d 514, Lyon v. Alexander (1931), 304 Pa. 
288 ; 3 Re-statement of the Law of Property, section 334; 

56 Harvard L. Rev. (1943), 747, 757. Simes, Powers in Trust 
and Termination of Powers by the Donee, 37 Yale L.J. (1927), 
63, 211. Note, 76 A. L. R. 1430; Brown v. Renshaw (1881), 

57 Md. 67, 79. Albany’s case (1586), 1 Coke, 110-b. 

The precise form of such renunciation is not defined by 
any statute or by the cases generally. The instrument in 
this case was under seal and purported to be entered into 
with the trustees under the trust instrument and with the 
class of persons entitled to take upon the non-exercise of the 
power. This would seem to be sufficient, 3 Re-statement of 
the Law of Property, sec. 336. 

The consequence is that the persons who are next of kin 
of the decedent take the property, not as next of kin under 
the intestacy law, but as purchasers, as persons of the class 
designated by the creator of the trust. They are therefore 
not liable for tax as beneficiaries of the estate of decedent, 
just as they would not have been so liable if they had been 
designated by a special power of appointment, or if the grantor 
of the trust had created a life estate in Demarest Lloyd. Jr., 
with remainder to the next of kin of the latter, such next 
of kin thus taking as purchasers from the donor, and not 
otherwise, D. C. Codes secs. 45-203, 45-823. Although the 
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ultimate consequences of the relinquishment of the power 
of appointment are the same as those that would have 
100 followed a non-exercise thereof, there is a substan¬ 
tial difference between a relinquishment and a non¬ 
exercise, because in the case of a mere non-exercise, the 
donee of the power would retain control of the disposition 
of the property until the last moment of his life, by an exer¬ 
cise of the power; whereas from and after the time of a re¬ 
linquishment he has no such power and the rights of those 
entitled to take in default of its exercise become indefeasible. 
The requisites for tax liability rest not only on a shifting of 
the economic benefit, Whitney v. Tax Commissioner, 309 U. S. 
530, but also on the method of shifting. Helvering v. Grinnel, 
294 U. S. 153, 155. 

It may be presumed from the fact that the decedent re¬ 
leased his power of appointment, that he was satisfied to have 
the property take the course it did. When a person desires 
a certain result and one method of achieving it is taxable, 
and the other is tax free, it is neither immoral nor unlawful 
to choose the latter, if it is otherwise legal. Rhodes, B. T. A. 
780, 783. Gregory v. Helvering, 293 U. S. 466, 468. 

The District suggests that as the release of the power oc¬ 
curred within two years prior to the death of the donee, it is 
presumed to have been made in contemplation of death and 
within the meaning of section 1 (Code sec. 47-1601-h), which 
provides that the transfer of any property or interest therein 
within two years prior to death, shall, unless shown to the 
contrary, be deemed to have been made in contemplation of 
death, and that it is therefore taxable under section 1-a (Code 
section 47-1601-a). A like contention was made and decisively 
rejected, with reference to the Federal estate tax in Helvering 
v. Safe Deposit Company, 316 U. S. 56, in which the Supreme 
Court held that a general power of appointment, unexercised 
by decedent, was not an interest in property. 

Decisions will be entered for petitioners. 

* * * * * * * ♦ 
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120 Filed Jun 28 1946, Board of Tax Appeals for the 
District of Columbia. 

DECISION 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is, by the 
Board, this 28th day of June, 1946. 

ADJUDGED AND DETERMINED, that the inheritance 
tax of $5,766.18 assessed against petitioner, Tangley C. Lloyd, 
herein appealed from, and the $259.48 interest paid thereon, 
is hereby canceled and the amount thereof, totaling $6,025.66 
should be refunded. 

« * • * * « * • * 


121 Filed Jul 26 1946, Board of Tax Appeals for the 
District of Columbia. 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

DISTRICT OF COLUMBIA, Petitioner , 

vs. 


NANCY T. LLOYD, Guardian, 
for TANGLEY C. LLOYD, a minor, Respondent . 


Docket No. 933 
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PETITION FOR REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA OF A DECISION BY THE 
BOARD OF TAX APPEALS FOR 
THE DISTRICT OF COLUMBIA 

The District of Columbia, petitioner in this cause (re¬ 
spondent below) by Vernon E. West, Corporation Counsel, 
D. C., Chester H. Gray, Principal Assistant Corporation 
Counsel, D. C., and G. C. Updegraff, Assistant Corporation 
Counsel, D. C., hereby files its petition for a review by the 
United States Court of Appeals for the District of Columbia 
of the decision of the Board of Tax Appeals for the Dis¬ 
trict of Columbia rendered June 28, 1946, determining that 
an inheritance tax in the amount of $5,766.18 assessed upon 
the transfer of property to Tangley C. Lloyd, minor, with 
interest thereon in the amount of $259.48, should be can¬ 
celed and that such amounts, totaling $6,025.66, should be 
refunded. 


I 

The petitioner, hereinafter referred to as the District, is a 
municipal corporation. The respondent is an individual and 
guardian for Tangley C. Lloyd, a minor. 

II 

NATURE OF THE CONTROVERSY 

(a) The controversy involves the question of the validity 
of an assessment upon the transfer of part of the principal 

of a trust to the ward of the respondent upon the 
122 death of the donee of a power of appointment contained 
in such trust. No question as to taxable situs of the 
property is involved. 

(b) On January 23, 1932, Demarest Lloyd, by indenture 
of that date, created an irrevocable trust with respect to cer- 
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tain personal property and such other property as might 
thereafter be substituted therefor or added thereto, wherein 
it was provided that his son, Demarest Lloyd, Jr., after at¬ 
taining the age of twenty-one years, should, with certain re¬ 
strictions, receive the income from such trust during his life, 
and that the principal of the trust should be distributed to 
Demarest Lloyd, Jr., in certain proportions when he attained 
the ages of twenty-five, thirty-five and forty-five years. The 
aforesaid trust further provided that if said Demarest Lloyd, 
Jr,, died after attaining the age of twenty-one years, all of the 
trust property which had not been distributed to him should 
upon his death be assigned and transferred as he might by his 
will appoint, or in default of such appointment should be paid 
and transferred to the persons who would be entitled to 
distribution of his personal estate as of the date of his death 
according to the laws of the District of Columbia. 

(c) Demarest Lloyd, Jr., a Naval Reserve Officer, was 
killed in action on June 12, 1944, after having attained the 
age of twenty-one years and before having attained the age 
of forty-five years. Decedent died testate, domiciled in the 
District of Columbia, leaving a last will and testament, exe¬ 
cuted October 11, 1943, wherein he disclaimed any intent to 
exercise any right or power of appointment which vested in 
him under any declaration of trust or testamentary instru¬ 
ment whatsoever. On January 24, 1944, the decedent had 
executed a sealed instrument of that date by which he pur¬ 
ported to release and surrender all powers of appointment 
conferred upon him under the aforesaid trust instrument 
dated January 23, 1932, and covenanted with the trustees 
and their successors, and with the persons who would be en¬ 
titled to distribution of his personal estate as of the date of 
his death according to the laws of the District of Co- 
123 lumbia that he would not exercise such power of ap¬ 
pointment. The decedent’s only next of kin were his 
widow, the respondent herein, and a daughter, Tangley C. 
Lloyd, a minor. 
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(d) The laws applicable to the District of Columbia at the 
death of Demarest Uoyd, Jr., aforesaid, imposed a tax at 
various rates upon the transfer of property or any interest 
therein, having its taxable situs in the District of Columbia, 
from any person at death or in contemplation of death to 
the decedent’s next of kin and others under all conceivable 
circumstances. The subject laws further provide that when¬ 
ever any person possessing a general power of appointment 
derived from any disposition of property shall omit or fail to 
exercise the same within the time provided therefor, a transfer 
taxable under such law shall be deemed to take place to the 
extent of such omission or failure in the same manner as 
though the person or persons thereby becoming entitled to 
the possession or enjoyment of the property to which such 
power related had succeeded thereto by the will of the donee 
of the power. 

(e) On November 15, 1945, the Assessor levied against 
Tangley C. Lloyd an inheritance tax of $5,766.18 calculated 
on $243,872.52 of the undistributed portion of the aforesaid 
trust fund, being two thirds of the amount thereof. The tax 
with interest thereon in the sum of $259.48, was paid under 
protest in writing on December 11, 1945. On February 7, 
1946, the respondent appealed from the aforesaid assessment 
to the Board of Tax Appeals. On June 28, 1946, said Board 
held that the instrument executed by Demarest Lloyd, Jr., 
on January 24, 1944, extinguished the decedent’s power of 
appointment; that the decedent was not at the time of his 
death possessed of such general power of appointment; and 
that the inheritance tax assessed against the share of Tangley 
C. Lloyd should be canceled and refunded, and entered a 
decision accordingly. 

Ill 

The District, being aggrieved by the findings of fact and, 
conclusions of law contained in said findings and opin- 
124 ion of the Board of Tax Appeals, and by its decision 
in pursuance thereto, desires to obtain a review thereof 
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by the United States Court of Appeals for the District of 
Columbia. 

TRANSCRIPT OF PROCEEDINGS 


25 Mr. Hazard: I would like to offer also, your Honor, 

26 a photostat of a release by Demarest Lloyd of his power 
of appointment on this declaration of trust, dated Jan¬ 
uary 23, 1932. 

Mr. Updegraff: I have no objection to the authenticity of 
the document, but do object to its admission as being imma¬ 
terial and irrelevant. 

The Board: Mark it No. 2. 

Mr. Updegraff: May I have a ruling on my objection? 

The Board: Overruled. 

(Release referred to received in evidence as Petitioner’s 
Exhibit 2.) 

* *####** 

37 C. P. MILLER, Jr., 

was called as a witness by counsel for the petitioners, 
and after having been sworn by the Board was examined and 
testified as follows: 

DIRECT EXAMINATION 

By Mr. Hazard: 




# # 


* 


* 


Q. Do you recollect that when this estate tax return was 
filed, there was not included in the gross estate certain prop- 
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erty which formed the corpus of a. trust, a 1932 trust created 
by the decedent’s father? A. I do. 

Q. Do you recollect that you or some one in your office 
called me on the telephone and asked me to furnish a 

38 list of the assets comprising that trust, with their fair 
market values? A. I do. 

Q. Do you recollect that that list was furnished? A. It 
was. 

* ******* 

Q. Now, as to the assessments made by the Assessor, Mr. 
Miller, those assessments were based upon the inclusion in 
the gross estate of the fair market value of these assets com¬ 
prising that 1932 trust? A. I would not call it an inclusion 
in the gross estate, but the assets of the trust were taxed di¬ 
rectly to the beneficiaries of the trust. The assets in the estate 
as such were, in turn, taxed to the beneficiaries under the will. 
By the Board: 

Q. You were not concerned with the question whether they 
were a part of the estate? A. That is right. 

• Q. You considered them taxable? A. Yes. 

By Mr. Hazard: 

Q. You did not consider them as having passed through 

39 the estate of these beneficiaries? A. No, I did not. 

* * * * *.« * * 

46 PETITIONER’S EXHIBIT 1 

Trust dated January 23, 1932 
for the benefit of 
DEMAREST LLOYD, Jr. 
et als 

******** 

47 The Settlor in consideration of the love and affection 
that he bears his child, Demarest Lloyd, Jr., and in con- 
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sideration of One Dollar ($1.00) to him in hand paid by 
Katharine Nordell Lloyd, Successor Trustee, the receipt of 
which is hereby acknowledged, hereby assigns, transfers and 
sets over unto the Trustee six shares of the capital stock of 
The Tribune Company, a corporation organized under the 
laws of the State of Illinois, to have and to hold unto the 
Trustee, in trust (together with any and all other property 
received by the Trustee for the purposes of this trust) for the 
following uses and purposes: 

Distribution of Principal 

1. The Trustee shall assign and transfer one-third of the 
trust property to the said Demarest Lloyd, Jr., if and when 
he attains the age of twenty-five years. 

2. The Trustee shall assign and transfer one-half of the 
then remaining trust property to the said Demarest Lloyd, Jr., 
if and when he attains the age of thirty-five years. 

3. The Trustee shall assign and transfer all the then re¬ 
maining trust property to the said Demarest Lloyd, Jr., if and 
when he attains the age of forty-five years. 

* ******* 

48 6. If the said Demarest Lloyd, Jr., dies after attain¬ 
ing the age of twenty-one years, all of the trust prop¬ 
erty which has not been distributed to said Demarest Lloyd, 
Jr., shall upon the death of the said Demarest Lloyd, Jr., be 
assigned and transferred as he may by his will appoint, or in 
default of such appointment by the said Demarest Lloyd, Jr., 
shall be paid and transferred to the persons who would be 
entitled to distribution of his personal estate as of the date 
of his death according to the laws of the District 
of Columbia. 

49 Application of Income 

1. During the life of the said Demarest Lloyd, Jr., and 
until he attains the age of twenty-one years the Trustee shall 
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use the net income of the trust property or any part thereof 
in his absolute discretion as far as necessary and proper in 
the opinion of the Trustee for the maintenance, support and 
education of the said Demarest Lloyd, Jr. This is to be 
liberally construed to include domestic and foreign travel and 
appropriate means of enjoyment. The remainder of said net 
income not so used shall be accumulated and shall become a 
part of the principal of this trust. 

2. During the life of the said Demarest Lloyd, Jr., and dur¬ 
ing the period when the said Demarest Lloyd, Jr., is between 
the age of twenty-one and twenty-five years, the net income 
from the trust property shall be paid to the said Demarest 
Lloyd, Jr., to the extent of Ten Thousand Dollars ($10,000.00) 
a year, and the remainder of said net income or any part 
thereof may be paid to said Demarest Lloyd, Jr., or may be 
retained in the discretion of the Trustee, and if retained shall 
accumulate and shall become a part of the principal of this 
trust. 

3. During the life of the said Demarest Uoyd, Jr., and 
after he has attained the age of twenty-five years the entire 
net income of the undistributed part of the trust property 
is to be paid to the said Demarest Lloyd, Jr. 

• ******* 


53 Irrevocability of Trust 

This instrument and the trust created hereby shall 
be irrevocable. The Settlor retains no right whatsoever to * 
modify or change the terms of this trust or to the possession 
or enjoyment of the trust property or of the income therein. 
The Settlor retains no right to designate the persons who shall 
possess or enjoy the property or the income therefrom. 

* *.* * * * * * 


54 


2. No beneficiary hereunder shall have any right or 
power to anticipate, encumber or alienate any distri- 
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bution hereunder or any part thereof prior to the respective 
time for distribution named herein, and all rights given by 
this instrument shall be free from the reach or control of 
any creditors of any beneficiary hereunder. 

Additional Property 

' The Trustee shall have power to receive additional prop¬ 
erty under this trust by gift or devise. All property accumu¬ 
lated under the terms of this trust, all property acquired by 
the Trustee as such by investment or reinvestment, all addi¬ 
tional property received by the Trustee under this trust by 
assignment, gift, or devise shall be held by the Trustee under 
the same trusts and for the same purposes as the six shares 
of stock in The Tribune Company, title to which is transferred 
by this instrument. 

« ******* 


60 PETITIONER'S EXHIBIT 2 

Release by Demarest Lloyd of his 
Power of Appointment 
under a 

Declaration of Trust 

I, DEMAREST LLOYD, formerly Junior, beneficiary 
named in a declaration of trust by my father, Demarest Lloyd, 
dated January 23,1932, for the benefit of Demarest Lloyd, Jr., 
et als., of which the Harvard Trust Company of Cambridge, 
Massachusetts, and my mother, Katharine Nordell Lloyd, are 
at present the Trustees, do hereby, in consideration of one 
dollar and other valuable considerations which I acknowledge 
to have received from each of the persons who would be en¬ 
titled to distribution of my personal estate as of the date of 
my death, according to the laws of the District of Columbia, 
and from the Trustees aforesaid for the benefit of such per- 
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sons, release and hereby surrender all power or powers of 
appointment conferred upon me under paragraph 6 as to 
“Distribution of Principal” under said declaration of trust or 
elsewhere in said trust, so that I may henceforth be absolutely 
precluded from exercising said power, and for the consideration 
aforesaid I, the said Demarest Lloyd, hereby make (a) with 
said Trustees and their successors as such, and (b) with each . 
of the persons who would be entitled to distribution of my 
personal estate as of the date of my death, according to the 
laws of the District of Columbia, a covenant in the terms fol¬ 
lowing, namely, that I, the said Demarest Lloyd, will not exer¬ 
cise said power or powers of apointment conferred upon me 
in said declaration of trust. 

61 IN WITNESS WHEREOF, I, the said Demarest 
Lloyd, set my hand and seal hereunto and to tw'o other 
instruments of like tenor and date and make delivery of the 
same to said Harvard Trust Company, Trustee, for itself and 
as Trustee for each and every the said covenantees, on this 
24th day of January, 1944. 

DEMAREST LLOYD (SEAL) 
Demarest Lloyd 


Territory of Hawaii 


J-ss. 


City and Co. of Honolulu 


Then personally appeared the above-named Demarest Lloyd 
and acknowledged that he had signed, sealed and delivered 
the foregoing instrument to be his free act and deed. 

Before me, 

Jan 24/44 


A. V. HOGAN 

Notary Public 1st Judicial Circuit, T. H. 


* 
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62 Harvard Trust Company hereby acknowledges for it¬ 
self and co-trustee the receipt* of the foregoing instru¬ 
ment and accepts delivery thereof for itself and co-trustee and 
the beneficiaries and covenantees therein contained on this 
26th day of February, 1944. . .... 

HARVARD TRUST COMPANY, 

By ERNEST DILLION, [seal] 
Trust Officer. 

03 PETITIONER’S EXHIBIT 3 

JUN 29 1944 
VICTOR S. MERSCH 
Register of Wills, D. C. 

Clerk of Probate Court 

I, DEMAREST LLOYD, domiciled in the City of Wash¬ 
ington, in the District of Columbia, make this, my Last Will 
and Testament, hereby revoking all other Wills and testa¬ 
mentary instruments at any time by me heretofore made. 

FIRST 

Nothing contained in this, my Will, is intended to be or 
operate as an exercise in any respect whatsoever of any right 
or power of appointment which now vests or may be vested 
in me under any declaration of trust or testamentary instru¬ 
ment whatsoever. 


# ♦***#♦* 


Subject to the aforegoing negation of power of apointment 
and to the payment of the said debts, expenses of ad- 
64 ministration and taxes, I hereby give, devise and be¬ 
queath my entire estate, of every kind, nature and 
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description, whether in possession, remainder or expectancy, 
as follows: 

(a) To my wife, Nancy Campbell Tenney Lloyd, all my 
jewelry, personal and household effects, clothing, books, fur¬ 
niture, automobiles and boats; 


******* 


(g) To the Trustees of this, my Will, all the rest, residue 
and remainder of my said estate, to hold as Trust Fund No. 2, 
as hereinafter set forth. 

* • •**••* 


60 FOURTH 

The Trustees of this, my Will, shall hold Trust Fund No. 2 
and pay the net income therefrom to my said wife during her 
lifetime; and from and after her demise, or in the event she 
should predecease me, to pay the said income, share and 
share alike, to my children and to the issue of any such child 
who may have predeceased me, by right of representation, the 
issue of any such beneficiary who* may die to receive, share 
and share alike, the income to which such deceased bene¬ 
ficiary would have been entitled. Upon the death of the last 
to survive of my said children, the Trustees shall distribute 
the said Trust Fund free, clear and discharged of the said trust 
to the then living issue of all my children, all by right of 
representation. 


* ******* 

67 At the time of the making of this, my Will, I have 
no children, but have given consideration to the pros¬ 
pect that I may have children. The fact that I make no pro¬ 
vision herein for such prospective children during the lifetime 
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of my said wife is not unintentional. In thereby preferring 
my wife not only to any prospective children, but also to my 
mother and my sisters, I have been greatly influenced by the 
fact that such children and also my mother and my sisters 
are all adequately provided for under the Will of my father 
and under sundry trusts respectively established by my father 
and my mother. 

♦ * ♦ * # « * * 

*v s '\W ; 

76 PETITIONER'S EXHIBIT 4 

GOVERNMENT OF THE DISTRICT OF 
COLUMBIA 
Office of the Assessor 
INHERITANCE TAX RETURN 

Name of decedent, Demarest Lloyd 
Residence at time of death, Washington, D. C. 


77 SUMMARY OF ATTACHED SCHEDULES 


SCHEDULE H. MORTGAGES, NOTES, CASH ON DE¬ 
POSIT AND OTHER INTANGIBLE PROPERTY:— 
State (1) face value and unpaid balance, (2) date of mortgage 
or note, (3) date of maturity, (4) name of maker, (5) property 
mortgaged or collateral securing note, and (6) interest pay¬ 
ment dates and rate of interest. Interest accrued to date of 
death must be shown separately on this Schedule. State name 
and address of bank or other depository and balance (includ¬ 
ing accrued interest) as of date of death. List also under this 





schedule all other intangible property not set forth elsewhere 
in this return. $79,234.76. 


***#*##* 


77(a) 7. Income accrued to June 12, 1944, Jan. 23, 1932 

Trust, Harvard Trust Co., Cambridge, Mrss., Trustee 
9,232.88. 




80 PETITIONER’S EXHIBIT 6 

Value of trust property $365,808.78, Harvard Trust. 


Tangley C. Lloyd, daughter 2/3—$243,872.52. 

50,000 — 450.00 

50,000 — 1,000.00 

143,872.52— 4,316.18 


Tax due 3/12/45—$5,766.18 
due to 12/12/45— 259.48 


$6,025.66 
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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 9383. 


DISTRICT OF COLUMBIA, Petitioner , 

v. 

NANCY T. LLOYD, Guardian for Tangley C. Lloyd, 
a Minor, Respondent . 


On Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF FOR RESPONDENT. 


Opinion Below. 

The only opinion in this case is the opinion of the Board 
of Tax Apcals for the District of Columbia (App. 7-13). 

Jurisdiction. 

This appeal involves the payment of an inheritance tax 
in the amount of $5,766.18 assessed upon the transfer of 
property to Tangley C. Lloyd, a minor, with interest 
thereon in the amount of $259.48. The assessment involved 
was made on November 15, 1945. The tax with interest 
thereon was paid under protest in writing on December 11, 
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1945. On February 7, 1946, respondent, as Guardian for 
Tangley C. Lloyd, filed a petition (App. 1-3) with the Board 
of Tax Appeals for the District of Columbia seeking re¬ 
fund of the tax paid plus interest. The decision of the Board 
was entered on June 28, 1946 (App. 13). The petition for 
review by this court was filed on July 26, 1946 (App 13). 
The jurisdiction of this court was invoked under the pro¬ 
visions of Sections 3 and 4, Title IX, of the District of 
Columbia Revenue Act of 1937, as added by the Act of 
May 16,1938 (52 Stat. 371, c. 223; Secs. 47-2403 and 47-2404, 
District of Columbia Code, 1940 edition), as amended. 

Special Statement. 

The t-wo cases of District of Columbia v. Nancy T. Lloyd, 
Nos. 9381 and 9382, now pending in this court, involve the 
same issues as the present case. The total amount of taxes 
and interest involved in those two cases is $3,464.38. Joint 
motions have been filed in those cases requesting the court 
to enter orders that such cases shall abide the decision of 
the court in the present case, No. 9383. 

Questions Presented 

1. Whether the transfer upon the death of Demarest 
Lloyd, Jr., of the principal of a trust fund created by his 
father under an indenture dated January 23, 1932, was a 
taxable transfer of property within the meaning of the Dis¬ 
trict of Columbia inheritance tax laws. 

2. Whether the will of Demarest Lloyd, Jr., executed 
October 11, 1943, and the sealed instrument executed by 
him on January 24, 1944, constituted non-exercise of, or 
omission and failure to exercise, a general power of ap¬ 
pointment within the meaning of the District of Columbia 
inheritance tax laws. 

3. Whether the instrument executed by Demarest Lloyd, 
Jr., on January 24, 1944, is a nullity. 
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Statutes Involved. 

The statutory provisions involved are contained in Title 
V of the District of Columbia Revenue Act of 1937 (50 
Stat. 683, c. 690), as amended by the Act of May 16, 1938 
(52 Stat. 360, c. 223) and Title V of the District of Colum¬ 
bia Revenue Act of 1939 (53 Stat. 1111, c. 367; Sec. 47-1601, 
et seq., D. C. Code 1940 edition), the material portions of 
which are as follows: 

“Taxes shall be imposed in relation to estates of 
decedents, the shares of beneficiaries of such estates, 
and gifts as hereinafter provided: 

“Article I—Inheritance Tax. 

“Sec. 1. (a) All real property and tangible and in¬ 
tangible personal property, or any interest therein, 
having its taxable situs in the District of Columbia, 
transferred from any person who may die seized or 
possessed thereof, either by will or by law, or by right 
of survivorship, and all such property, or interest 
therein, transferred by deed, grant, bargain, gift, or 
sale (except in cases of a bona fide purchase for full 
consideration in money or money’s worth), made or 
intended to take effect in possession or enjoyment after 
the death of the decedent, or made in contemplation 
of death, to or for the use of, in trust or otherwise 
(including property of which the decedent has retained 
for his life or for any period not ascertainable without 
reference to his death or for any period which does 
not in fact end before his death (1) the possession or 
enjoyment of, or the right to the income from such 
property or (2) the right, either alone or in conjunction 
with any person, to designate the persons who shall 
possess or enjoy the property of the income there¬ 
from), * * * shall be subject to a tax as follows:” 

(here are enumerated the rates of taxes.) 

• • # * # 

“(j) Whenever any person shall exercise a general 
power of appointment derived from any disposition of 
property, made either before or after the passage of 
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this title, such appointment, when made, shall be 
deemed a transfer taxable, under the provisions of this 
title, in the same manner as though the property to 
which such appointment relates belonged absolutely to 
the donee of such power; and whenever any person 
possessing such power of appointment so derived shall 
omit or fail to exercise the same, within the time pro¬ 
vided therefor, in whole or in part, a transfer taxable 
under the provisions of this title shall be deemed to 
take place to the extent of such omissions or failure in 
the same manner as though the person or persons 
thereby becoming entitled to the possession or enjoy¬ 
ment of the property to which such power related had 
succeeded thereto by the will of the donee of the power 
failing to exercise such power, taking effect at the time 
of such omission or failure.” 

STATEMENT OF THE CASE. 

On January 23, 1932, Demarest Lloyd, father of De- 
marest Lloyd, Jr., by indenture of the that date (App. 
18-21) created an irrevocable trust with respect to certain 
personal property and such additional property as might 
thereafter be substituted therefor or added thereto. This 
trust provided that the settlor’s son, Demarest Lloyd, Jr., 
after attaining the age of 21 years should, with certain re¬ 
strictions, receive the income from such trust during his 
life (App. 19-20) and that the principal of the trust should 
be distributed to Demarest L^loyd, Jr., in certain propor¬ 
tions when he attained the ages of 25, 35 and 45 years (App. 
19). This trust further provided that if Demarest Lloyd, 
Jr., died after attaining the age of 21 years all of the 
trust property which had not been distributed to him 
should, upon his death, be assigned and transferred as he 
might by his will appoint or, in default of such appointment, 
should be paid and transferred to the persons who would be 
entitled to distribution of his personal estate as of the 
date of his death according to the laws of the District of 
Columbia (App. 19). 
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On January 24, 1944, Demarest Lloyd, Jr., executed a 
sealed instrument of that date by which he released and 
surrendered all powers of appointment conferred upon him 
under the trust instrument of January 23, 1932, and cov¬ 
enanted with the trustees and their successors and with 
the persons who would be entitled to distribution of his 
personal estate as of the date of his death, according to 
the laws of the District of Columbia, that he would not 
exercise such power of appointment (App. 21-22). This 
release was delivered to one of the trustees of the trust 
and acknowledged by it for itself and co-trustee and de¬ 
livery thereof accepted for itself and co-trustee and the 
beneficiaries and covenantees therein contained (App. 23). 

Demarest Lloyd, Jr., a Naval Reserve officer, was killed 
in action on June 12, 1944 before having attained the age 
of 45 years (App. 4-5). Decedent died testate, domiciled 
in the District of Columbia (App. 2-3), leaving a last will 
and testament executed October 11, 1943, wherein he dis¬ 
claimed any intent to exercise any right or power of ap¬ 
pointment vested in him under any declaration of trust 
or testamentary instrument whatsoever (App. 23). The 
decedent was survived by the respondent, his widow, and 
a daughter, Tangley C. Lloyd, a minor (App. 5). At the 
time of the death of decedent the trust fund was of the 
value of $365,808.78 (App. 5). 

On November 15, 1945, the Assessor for the District of 
Columbia levied against Tangley C. Lloyd an inheritance 
tax of $5,766.18, calculated on $243,872.52 of the trust fund, 
being two-thirds of the amount thereof (App. 6). On De¬ 
cember 11, 1945 Tangley C. Lloyd, through her guardian, 
paid said tax plus $259.48 interest thereon, a total of 
$6,025.66, under protest in writing, and thereafter, within 
the time fixed by law, appealed therefrom to the Board of 
Tax Appeals for the District of Columbia through her guar¬ 
dian, Nancy T. Lloyd (App. 6). The Board of Tax Ap¬ 
peals held that the instrument executed by Demarest Lloyd, 
Jr., on January 24,1944, extinguished the decedent’s power 
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of appointment, that the decedent was not at the time of 
his death possessed of such general power of appointment, 
and that the inheritance tax assessed against the share of 
Tangley C. Lloyd should be cancelled and refunded, and 
entered a decision accordingly (App. 6-13). 

SUMMARY OF ARGUMENT. 

The decendent did not die seized and possessed of the 
property or of an interest in the property "within the mean¬ 
ing of Section 1 (a) of the statute. 

The release by the decedent of the power of appointment 
under the trust of January 23,1932, was a valid release. 

The release of the power of appointment did not con¬ 
stitute an omission or failure to exercise the same within 
the meaning of Section 1 (j) of the statute. 

ARGUMENT. 

I—The Decedent Did Not Die Seized and Possessed of the 
Property or of an Interest in the Property. 

Section I (a) of the statute involved imposes a tax upon 
the transfer of property from any person who dies seized 
or possessed thereof or any interest therein. 

Upon execution of the release of January 24, 1944, and 
its acknowledgment and acceptance on behalf of the trus¬ 
tees, beneficiaries and covenantees, decedent wholly de¬ 
stroyed the power of appointment, so that at the time of 
his death it had no existence. After the release the de¬ 
cedent had no interest or rights to any part of the corpus 
of the trust undistributed at the time of his death. While 
he had the use and enjoyment of the income up to the date 
of his death, he had no interest in the corpus nor the power 
to dispose of the property at his death. Such interest and 
power had been wholly destroyed by the release of January 
24, 1944. 

The existence of a general power of appointment does 
not of itself vest any estate in the donee. Collins v. Wick- 



7 


wire, 162 Mass. 143, 144, 38 N. E. 365; Keays v. Blinn, 234 
Ills. 121,124, 84 N. E. 628; Walker v. Mansfield, Treasurer, 
221 Mass. 600, 602, 603, 109 N. E. 647; United States v. 
Field, 255 U. S. 257, 263; Helvering v. Safe Deposit <& Trust 
Company of Baltimore, 316 U. S. 56, ,59. In the absence of 
statute, creditors have no redress in cases of a failure to 
execute the power. Duncanson v. Manson, 3 App. D. C. 
260, 273, affirmed 166 U. S. 533. 

II—The Release of the Power of Appointment was a 

Valid Release. 

The power contained in the trust instrument authorized 
the alienation in fee to any alienee whatever, and no person 
other than the decedent had, by the terms of its creation, 
any interest in its execution. It was therefore a general 
beneficial power. D. C. Code 1940 edition, Secs. 45-1003, 
1004. 

General powers of appointment are not coupled with a 
duty to make the appointment, Merrill v. Lynch (1939), 13 
N. Y. S. 2d 514; consequently, they may always be sur¬ 
rendered by the grantee and thus extinguished. Merrill v. 
Lynch, supra; Lyon v. Alexander (1931), 304 Pa. 288; 3 
Restatement of the Law of Property, Section 334; 56 
Harvard Law Review (1943) 747, 757; Simes, Powers in 
Trust and Termination of Powers by the Donee, 37 Yale 
Law Journal (1927) 63, 211. 

The precise form of such renunciation is not defined by 
any statute or by the cases generally. The instrument in 
this case was under seal and was entered into with the trus¬ 
tees under the trust instrument and with the class of per¬ 
sons entitled to take upon the non-exercise of the power. 
Counsel for respondent submits that this is sufficient to con¬ 
stitute a valid release. 3 Restatement of the Law of Prop¬ 
erty, Section 336; Brown v. Renshaw (1881), 57 Md. 67. 
It cannot be argued in this case that the release of the 
power by the grantee frustrated the intention of the donor 
of the power, since the property went the way the donor 
specified that it should go in the default of such appoint¬ 
ment by the grantee. 
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III—The Release of the Power Did Not Constitute an Omis¬ 
sion or Failure to Exercise, Within the Meaning of the 
Statute. 

At the time of decedent’s death he possessed no general 
power of appointment and, therefore, he could not omit 
or fail to exercise the same within the meaning of Section 
1 ( 3 ). 

The statute as a whole indicates that in using the word 
“possessing,” Congress had in mind the possessing of the 
power at date of death. The words “omission” and “fail¬ 
ure” used in the statute have negative connotations quite 
different from such a word as “release” which indicates 
a positive act. 

When the amending Act of 1938 was passed, the concept 
of a release or extinguishment of a general power of ap¬ 
pointment was neither novel hc^r recondite. It must be 
assumed that Congress was aware of the difference between 
release and non-exercise, and chose to legislate only with 
reference to the latter. This is indicated by the fact that 
in amending Section 811 of the Federal estate tax law in 
1942 (Section 403 (a) of the Revenue Act of 1942, 56 Stat. 
942) Congress legislated specifically with reference to the 
release of general powers of appointment. 

CONCLUSION. 

It seems apparent that no transfer of property was 
effected under Section 1 (a) of the statute, since the de¬ 
cedent did not die seized and possessed of the property 
or of any interest in the property, and that no transfer 
was effected under Section 1 (j), since there was no omis¬ 
sion or failure to exercise the power at date of death. The 
consequence is that the persons who are next of kin of the 
decedent took the property, not as next of kin under the 
intestacy law, but as purchasers, as persons of the class 
designated by the creator of the trust. While taxing stat¬ 
utes, like others, should be so construed as to effect the 
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legislative intent, Helvering v. Clifford, 309 U. S. 331, 334, 
yet they are not to be extended by implication so as to 
cover subjects not clearly within their scope. Words de¬ 
fining things to be taxed may not be extended beyond their 
clear import, and doubts, if any, must be resolved against 
the Government. Miller v. Standard Nut Margarine Com¬ 
pany, 284 U. S. 498, 508; White v. Aronson, 302 U. S. 16, 20; 
Gould v. Gould, 245 U. S. 151, 153; Reinecke v. Northern 
Trust Company, 278 XJ. S. 339. 

It is therefore respectfully submitted that the decision 
of the Board of Tax Appeals should be affirmed. 

Samuel T. Hazard, 

0. H. Chmillon, 

Attorneys for Respondent, 

920 Southern Building, 
Washington 5, D. C. 

Of Counsel: 

Miller & Chevalier, 

920 Southern Building, 

Washington 5, D. C. 

October, 1946. 




